CASES ARGUED AND DETERMINED 


Supreme | ALourt of Ayeorgia, 


“AT ATLANTA. 


JANUARY TERM, 1874. 


Present—HIRAM WARNER, Cater Justice. 


H. K. McCAY, 
ROBERT P. TRIPPE, } Juvces. 


Joun M. KenDALL, plaintiff in error, vs. RicHARD J. Davis, 
defendant in error. 


1. K. contracted with D. that he would furnish the oxen, wagons, etc., 
for hauling, and that D. should cut and deliver for K. saw logs at a cer- 
tain saw mill run by L., for which K should pay D. a certain price per 
thousand feet: 

Held, that D. did not, under the act of 8th October, 1868, have a lien 
against K. for the lumber received by him under a contract with L., as 
K’s part of what was cut from the logs. 

2. As the evidence shows that most of D’s claim is founded on the lum- 
ber thus received by K., the judgment is reversed and a new trial 

- awarded. 


Saw mill lien. New trial. Before Judge Strozer. Dough- 
erty Superior Court. April Term, 1873. 


Davis, as the lessee of a steam saw-mill, foreclosed a lien 
against Kendall for $1,394 81, for lumber delivered at said 
mill, attaching to his petition and affidavit a bill of particu- 
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lars, every item of which was for timber, except one for $90 00, 
which was for extra services. He also foreclosed a lien against 
Kendall, as owner and partner with one H. M. Little, in a 
steam saw-mill, for $61 00, alleged to be due him asa laborer. 
Kendall filed counter-affidavits claiming that the plaintiff had 
been fully paid, and that there was a balance due him, and 
also denying the existence of the liens. 

The evidence disclosed that on February Ist, 1870, the fol- 
lowing contract was entered into : 


“GEORGIA—DovucuHerty County. 

“This agreement, entered into between J. M. Kendall, on 
the one part, and Francis Looney and R. J. Davis, on the oth- 
er part, witnesseth : 

“That J. M. Kendall, on his part, agrees to furnish eight 
good oxen with four yokes and bows, two log carts, complete 
with chains, ropes, ete., with two good axes, two now on the 
place, and agrees to pay said parties $2 00 per thousand feet 
for all logs delivered to at the steam saw-mill on num- 
ber sixty-nine, first district, said county, to be paid for by the 
saw, bills as settled for by H. M. Little with said parties, said 
contract to continue from February 1st to October Ist, 1870, 
payments to be made in full the first day of each month. 

“And said Looney and Davis agree to cut and haul the 
logs as aforesaid, and to return the oxen and tools in the same 
condition as found, and to receive their pay as above specified. 
Said Kendall to have two weeks to get one yoke of oxen and 
furnishes (?) he now has on the place counted as four. Death 
by natural causes excepted. 

“J. M. KENDALL, = [L.s.] 
“FRANCIS LOONEY, [. s.] 
“R. J. DAVIS. [L. s.] 
“ Signed and sealed this Ist day of February, 1870. 
“ Witness: H. M. Smiru.” 


Kendall and Smith had entered into a contract by which 
the former was to furnish saw logs to the mill, and to receive 
half the lumber. He employed Davis and Looney to do the 
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work. The evidence does not disclose what became of Loon- 
ey’s interest therein. ‘The logs were hauled to the mill by 
Davis, and Kendall received half the lumber. It was this 
Jumber that was levied on under the liens aforesaid. Kendall 
never purchased any lumber from Davis. 

The two cases appear from the record to have been tried to- 
gether. ‘The evidence as to the items for services is omitted 
as unnecessary to an understanding of the decision. The jury 
found for the plaintiff $762 97. A motion was. made for a 
new trial upon several grounds, all of which may be embraced 
in the one that the verdict was contrary to the evidence. The 
motion was overruled and defendant excepted. 


Vason & Davis, for plaintiff in error. 
G. J. Wrieut, for defendant. 


TRIPPE, Judge. 


1. We make out from the record that Kendall, the plaintiff 
in error, contracted with Davis, the defendant in error, to haul 
logs for Kendall to a saw-mill owned and worked by one Little. 
Kendall had agreed before this to have the logs cut and hauled, — 
and was to have one-half the lumber made from the logs as his 
part or compensation. He got Davis and Looney to agree to 
do the cutting and hauling, he to furnish the wagons and oxen 
as stipulated in the contract, and was to pay them $2 00, or, as 
testified to, by a subsequent agreement, $2 50 per thousand feet 
for all logs delivered. Looney seems to have retired from the 
contract, and it appears to have stood as between Kendall and 
Davis. This contract did not give Davis any lien as against 
Kendall, for Kendall’s portion of the lumber sawed from the 
logs. Davis did not furnish the logs to the mill; Kendall 
did that, although he did it through Davis. What lien Davis 
may have as a laborer on Kendall’s property for work done, 
we do not say. But he certainly, by virtue of this contract, 
cannot have a lien under the act of October 8th, 1868, for 
work done and supplies furnished a saw-mill. It was an in- 
dividual contract between the parties, that Davis, with Ken- 
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dall’s oxen and wagons, should cut and haul the logs which 
Kendall had agreed with the owner of the mill to do or have 
done, and for which Kendall was personally responsible to 
Davis. The record shows a very confused state of facts as to 
who was interested in running the mill, whether it was Lit- 
tle, individually, or what interest and for what time Davis 
had leased it. 

2. We think it very apparent that most of Davis’ claim, 
and the verdict, was for the lumber received by Kendall un- 
der his contract with Little. Because Davis had hauled the 
logs as above stated, he did not, therefore, have any lien 
under the above recited act. He must, for that portion of his 
claim, at least, resort either to his lien as a laborer, or his 
remedy at common law. This is the conclusion we have 
come to, so far as we can understand the case from a very 
unsatisfactory record. A new trial may exhibit matters so 
that they can be more distinctly understood. 

Judgment reversed. 


JESSE J. BRADFORD, trustee, plaintiff in error, vs. THE 
Water Lor Company oF THE City oF CoLumBus, de- 


fendant in error. 
According to the decision in Akin vs. Freeman, made at January term, 


1873, a judgment obtained December 13th, 1859, on which an execu- 
tion was issued September 17th, 1867, was not dormant at the date of 


issuing the’ execution. 


Dormant judgment. Statute of limitations. Before Judge 
JAMES JOHNSON. Muscogee Superior Court.. May Term, 


1873. 


Van Leonard, as trustee of the Howard Manufacturing 
Company, obtained judgment against the Water Lot Com- 
pany of the city of Columbus, on December 13th, 1859, for 
$3,033 35 damages, and costs. Execution issued on Septem- 
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ber 17th, 1867. A levy was made on April Ist, 1868. An 
affidavit of illegality was filed on the ground that said judg- 
ment was dormant. The illegality was sustained, and plain- 
tiff excepted. 

Van Leonard having died, and Jesse J. Bradford having 
been appointed his successor, as trustee, he was made a party 
plaintiff on the calling of the case in the supreme court. 





R. J. Moses, for plaintiff in error. 
Henry L. BENNING, for defendant. 


Tripre, Judge. 


This case comes within the decision rendered January term, 
1873, in Akin vs. Freeman, and is controlled by it. 
Judgment reversed. 


Macon Anp Aveusta RaitRoap Company, plaintiff in 
error, vs. Mitton Bass, defendant in error. 


JosePpH McConneELL, administrator, plaintiff in error, vs. 
JoEL C. FAIN, administrator, e¢ al., defendants in error. 

1. In cases falling under the first seven sections of the act of 1869, in re- 
lation to the statute of limitations, the provisions of section 2932 of 
the Code, giving plaintiffs the right to renew a dismissed or discon- 
tinued suit within six months after its dismissal, do not apply. 

Waryer, Chief Justice, dissented. 


. Statute of limitations. Before Judge ANDREWs. Han- 
cock Superior Court. April Term, 1873. 
Statute of limitations. Before Judge McCurcHEen. Gor- 
don Superior Court. August Term, 1873. 


These cases, involving the same principle, were argued and. 
decided together. 

Suit was brought in each case upon a contract entered into 
before June Ist, 1865. The actions were instituted before 


. 
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January Ist, 1870. They were both dismissed, and second 
suits brought within six months from the dismissals, but after 
January Ist, 1870, The respective courts held that the plain- 
tiffs were barred, and they excepted. 


In the first case, GEORGE F. Prerce was of counsel for 
plaintiff in error, and J. T. JorDAN for defendant. 


In the second, D. A. WALKER, by brief; J. McConNneLL 
and E. J. Kiker, represented the plaintiff in error, and W. 
H. Dasney and J. C. Fatn, the defendants. 


McCay, Judge. 


These two cases turn upon the decision of this court in 
Adams vs. Davis, 47 Georgia, 343. We have there fully gone 
into the reasons of our decision, and after full consideration a 
majority of the court, as at present organized, affirm that de- 


cision. 
Judgment affirmed. 


TrIpPE, Judge, concurred, but furnished no opinion. 
Warner, Chief Justice, dissenting. 


The only question made in this case is whether the plain- 
tiff had the right to reeommence his action under the provis- 
ions of the 2932d section of the Code. In my judgment it 
had that right or privilege, for the reasons expressed in my 
dissenting opinion in the case of Adams vs. Davis et al., 47 
Georgia Reports, 343. There is nothing in the case of Har- 
rison vs. Walker, 1 Kelly, 32, in conflict with the views taken 
by me of this question in Adams vs. Davis. In that case the 
court held that the act of 1767 was expressly revived and de- 
clared to be the law of the land by the act of December, 1806, 
which expressly repealed the act of June, 1806, which gave to 

plaintiffs the right to renew their suits within six months, and 
that being so, there was no law of force in the state which 
would authorize the plaintiff to renew his suit within six 
months; and to have held otherwise, would have been con- 
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trary to the expressed will and intention of the legislature, as 
clearly manifested by the act of December, 1806. The act of 

December, 1806, expressly repealed the act of June, 1806, 

which gave to plaintiffs the right to recommence their suits 

once within six months after dismissal, and revived the act of } 
1767 which did not give that right, thus clearly manifesting 
the intention of the legislature that suits should not be re- 
newed within six months after the dismissal of the same. 
There is nothing in the act of 1869 which goes to show that 
it was the intention of the general assembly to prevent plain- 
tiffs from renewing their actions once, when dismissed, with- 
in six months thereafter, as provided by the general law of the 
state when that act was passed. I am therefore of the opinion 
that the judgment of the court below should be reversed. 

















Joun A, Howard, plaintiff in error, vs. IsAtAn B. BARRETT, 
defendant in error. 






1. On the trial of an appeal from the court of ordinary, in the matter of 
an application by a ward for a settlement with his guardian, the supe- 
rior court has the same power to mould its judgment for the enforce- 
ment of the rights of the parties as if suit had been originally institu- 
ted in that court. 

2. Although the pleadings may not present the whole issue covered by 

the verdict and judgment, yet, if it be fully made by the evidence with- 

out objection, it is too late, after verdict, for the losing party to make 
that the ground of a motion for a new trial. 










Guardian and ward. Ordinary. Appeal. New trial. Ver- 
dict. Before Judge Hm1. Houston Superior Court. May 
Adjourned Term, 1873. 










Barrett cited Howard, as his guardian, to appear before the 
court of ordinary of Houston county, for a settlement. After 
an investigation, the court rendered a judgment in favor of the 
defendant for eighty-five cents. The case, at the instance of 
plaintiff, was carried by appeal to the superior court. Upon 
the trial had in said tribunal, the evidence made this case : 








- 
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The defendant was the administrator of James E. Barrett, 
the father of plaintiff. At the sale of the property of de- 
ceased, a draft of $500 00 was paid to defendant, which he 
used in settling for the west half of lot of land number thirty- 
seven, in the ninth district of Houston county, which he was 
purchasing for the plaintiff. The price of the land was 
$1,000 00. He subsequently paid the balance out of the 
funds of said estate. 

The above stated facts were not denied by defendant, but 
he produced a note against the plaintiff for $994 62, given after 
he became of age, which was sufficient to cover the amount 
shown to be due to plaintiff by the defendant’s returns. This 
note-the defendant claimed should be set off against said bal- 
ance, Plaintiff, on the contrary, testified that the aforesaid 
note was for supplies the defendant had furnished him to 
earry on his farm and support his family while he was a mi- 
nor. That when the settlement was made which resulted in 
said note being given, it was understood to have nothing to 
do with the proceedings before the ordinary nor with the 
question as to the land. That the account of defendant against 
him was a private one, and not as guardian, That he has im- 
proved the land, and it is now worth, as a home, from $1,500 
to $2,000 00. In this statement plaintiff was corroborated 
by James A. and Joseph B. Barrett. 

The defendant and A. H. Draper testified to the contrary. 
Both stated that plaintiff was insolvent. The title to the 
land was taken to the defendant, but he intended it for plain- 
tiff, should he be able to pay for it. He was not able to pay 
for it, and defendant therefore retained the title. 

The jury returned a verdict requiring the defendant to con- 
vey the aforesaid land to plaintiff, and discharging him from 
any further liability as guardian. 

The defendant moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the court charged, “that if the jury shall be- 
lieve from the evidence that the guardian, having the money 
of his ward in his hands, invested the same in the purchase 
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of the land in controversy, (the ward being a minor,) and 
paid for it with the ward’s money, and put his ward into pos- 
session of the land, who occupied it until he became of age, 
and on coming of age ratified the purchase, and that the 
guardian took the deed to the premises in his own name, then 
you will find that the guardian, Howard, shall, by deed, con- 
vey the land to plaintiff, and his account be credited with the 
purchase money at the date of payment.” 

2d. Because the court charged the jury, “that if Howard 
and Barrett afterwards, and after going into possession of the 
land, had private transactions (while a minor) outside of their 
relation of guardian and ward, and that Barrett, after coming 
of age, settled these matters by giving the note in evidence, 
and that at the time of giving the note it was agreed between 
them that the note should not be brought in or used in the 
settlement of the account between them as guardian and ward, 
then you will carry out such agreement, and not take the note 
into the account in the settlement.” 

3d. Because the court charged, “that if Barrett, in carry- 
ing on the plantation while a minor, by permission of the 
guardian, lost money and became insolvent, such fact creates 
no equity on the part of the guardian by which the agreement 
between them as to the note can be disregarded and annulled 
by you.” 

4th. Because the jury found contrary to the law and the 
evidence. 

The motion was overruled, and defendant excepted. 


WarrREN & Grice, for plaintiff in error. 


Duncan & MILLER, for defendant. 


. TRIPPE, Judge. 


The jury certainly found from the testimony that plaintift 
in error invested the money of his ward in the land, to which 
the guardian was ordered by the verdict to make titles to the 
ward. There was positive testimony strongly showing that 





~ 
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this was the fact. All this evidence was admitted without 
objection, so far as the record shows. The issues were thus 
presented, heard and passed upon. There was nothing in 
those issues over which the superior court did not have juris- 
diction, and the jury had the power to render the verdict they 
found. No point was made on the trial, so far as we can dis- 
cover, that the pleadings did not present the issue found by 
the jury, or that the proceedings having been first instituted 
in the court of ordinary, the power of the superior court over 
the case was therefore limited to what the ordinary might 
have done. The subject matter covered by the verdict was 
within the jurisdiction of the superior court. It had authori- 
ty to hear and determine just what was decided, and even if 
the form of the proceedings or the pleadings did not directly 
raise it, the evidence did, and this evidence was not objected 
to, and it is too late after verdict for the losing party to make 
that the ground of a motion for a new trial: See Seisel & 
Brother vs. Harris, 48 Ga., 652; Field vs. Martin, adminis- 
tratrix, 49 Georgia, 268; Haiman & Brother vs. Moses & 
Garrard, 39 Ga., 708. 
Judgment affirmed. 


WestTeRN Union TELEGRAPH CoMPANY, plaintiff in error, 
vs. Fain & Parrort, defendants in error. 


Where there is a verbal contract for a lease for three years, at a stipula- 
ted monthly rate, and the tenant pays the rent as agreed upon by the 
month, it is not a tenancy from year to year under the provisions, of 
our statute, and it may be terminated as provided in section 2291 of 
the Code. 


Landlord and tenant. Before Judge Bartiett. Fulton 
Superior Court. April Term, 1873. 


The above head-note is by Judges McCay and Tripper. 
How far the views of Chief Justice WARNER differ, will be 
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seen by reference to his opinion. The case is there fully re- 
ported. 


JoHn A. StepHENS; N. J. Hamwonp, for plaintiff in 
error, 


SaMvuEL WEIL, for defendants. 


Warner, Chief Justice. 


This case came before the court below on an issue formed 
on a distress warrant for rent, under. the provisions of the 
statute. On the trial, the following facts were proved: On 
the Ist day of December, 1866, plaintiffs rented to defendant 
three rooms in the city of Atlanta for the term of three years. 
The contract was not reduced to writing. The parol agree- 
ment was that the defendant was to pay $50 00 per month 
for the rent of the rooms, took possession at the date of the 
contract, occupied the rooms, paying the rent each month un- 
til the last day of February, 1869, when it left the property. 
The rent for nine months of the last three years has not been 
paid. At the instance of defendant, plaintiffs, at their cost, 
prepared the rooms for a telegraph office, and without change 
they are not suited for other purposes. Defendant notified 
plaintiffs of its purpose to quit the premises about two weeks 
before it vacated them. The court charged the jury: €Tt is 
conceded that this is a tenancy at will, by operation of law, 
the court charges you that if the parties agreed to. pay rent 
monthly at the end of each month, and at the,end of each 
year, then this became by operation of law a tenancy by the 
year, and you will find for the plaintiffs the amount due for 
the time; if it be proved by the evidence that rent was paid at 
the end of each month or year, find the amount still due for 
the balance due for the remainder of the year the parties were 
to occupy the premises.” The jury found a verdict for the 
plaintiffs for $450 00. A motion was made for a new trial, 
on the grounds that the verdict was contrary to law, contrary 
to the evidence, and for error in the charge of the court to the 
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jury, which motion was overruled, and the defendant ex- 
cepted. The defendant went into the possession of the rented 
premises under a parol contract for three years, and was to 
pay $50 00 per month rent, paying the rent at the end of 
each month. This contract for the rent of the premises being 
a parol contract, and made for a greater time than one year, 
the law declages it shall have the effect of a tenancy at will: 
Code, 2280. (A tenancy at will is at the will of both parties, 
landlord and tenant, so that either of them may determine his 
will and quit his connection with the other at his own pleas- 
ure,}with certain restrictions and qualifications as to notice 
arid emblements, as provided by law.) Our law declares that 
two months’ notice from the landlord to terminate a tenancy 
at will, and one month’s notice from the tenant, shall be 
given: Code, 2291. In this case, only two weeks’ notice was 
given by the tenant to the landlord. As the rent was to be 
paid monthly, the tenant was bound to pay the rent for one 
full month from the last day of February, 1869, because it 
had not given the landlord the one month’s notice required 
by law, but it was not bound to pay rent after the expiration 
of the one month’s notice of the termination of the tenancy at 
will, exclusive of the month of February, 1869, as the court 
charged the jury. The defendant was bound to pay the rent 
for the entire month of February, as the rent was to be paid 
monthly, and for one month thereafter. 

There is no evidence in the record that the defendant agreed 
to pay rent at the end of each year, as the court asswmes in 
its charge. hes the law expressly declares that this was a 
tenancy at will under the parol contract of the parties, and 
that a tenant at will may terminate the tenancy at will )by 
giving to the landlord one month’s notice, how,such a tenancy 
at will can, by operation of law, become a tenancy by the 
year, after the expiration of the one month’s notice, is not at all 
apparent to my mind. /If'the defendant was a tenant at will, 
as it is conceded that it was, and to pay the rent monthly, it 
had the clear right, under the law, to terminate the tenancy) 
on giving the landlord one month’s notice thereof, and woultl - 
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not be liable for the payment of rent after the expiration of 
that time if it vacated the premises, but the defendant is lia- 
ble in this case to pay the rent for one month after the expi- 
ration of the month of February, 1869, whether it occupied 
the premises up to that time or not, but it is not liable to pay 
rent to the plaintiffs beyond that time, as was held by the 
court below in its charge to the jury. Where there is no 
time specified for the termination of a tenancy, and the tenant 
goes into possession of the rented premises, the law will con- 
strue it to be for the calendar year, but if it is expressly a ten- — 
ancy at will,for a tenancy at will by operation of law, as in 
this case, then either party may terminate it at nl) There 
is no sensible distinction between a tenant at will by express 
agreement and a tenant at will by operation of law, so far as 
the right of either party to terminate it.is concerned. Is the 
party in possession a tenantyafill,-either by express agree- 
ment or by operation of law? If*so, then either party may 
terminate it by giving the required notice. There is no dis- 
tinction recognized by our Code between a tenant at will by 
express agreement and a tenant at will by operation of law, so 
far as the right to terminate it by either party is concerned, 
by giving the required notice. If the tenant at will in either 
case does not desire to occupy the premises any longer he can 
give the landlord one month’s notice and quit. If, on the 
other hand, the tenant is an insolvent vagabond, or otherwise 
objectionable, and the landlord desires to get rid of him, he is 
allowed to do so by giving him two month’s notice of his will 
that he should quit, the tenant being entitled to his emble- 
ments, if any, as provided by the 2292d section of the Code. 
It would be a remarkable state of things if the landlord could 
not get rid of a bad tenant at will, because he was such by 
operation of law. Where one is not a tenant at will, either 
by express agreement or by operation of law, and no time is 
specified for the termination of the tenancy, then the law will 
construe such a tenancy to be for a calendar year ;fbut in the 
case before us, the defendant wus a tenant at will byoperation 
of law, and being a tenant at will, had the legal right to 
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terminate the tenancy, as before statedjon giving the one 
month’s notice to the landlord, and stop the payment of rent 


after that time, it having vacated the rented premises. 
Let the judgment of the court below be reversed. 





McCay and TripPeE, Judges, concurred, as stated in the 
above head-note. They furnished no other opinions. 


J. B. Ross & Son, plaintiffs in error, vs. Writram R. 
JONES, defendant in error. 


i. When there is no process attached to the declaration, nor a waiver 
thereof, the judgment will be set aside. 

2. In such a case, if there has been an acknowledgment of service with- 
out a waiver of process, it is necessary to show that the process was 
intended to be waived, and that by accident or mistake the entry of 
such waiver was omitted, to entitle the plaintiff to supply such omission 
by an amendment nunc pro tunc. 


Process. Waiver. Amendment. Before Judge HI. 
Houston Superior Court. May Adjourned Term, 1873. 


Ross & Son brought complaint to the February term, 1870, 
of Houston superior court, against Jones, on a note dated Jan- 
uary Ist, 1867, due January Ist, 1870, for $200 00. No 
process was annexed to the declaration. The defendant ac- 
knowledged service thereon in the following words : 

“T acknowledge due and legal service of this writ, and 
waive copy. 1st February, 1870.” 

At the December term, 1870, judgment was rendered by 
default. At the May adjourned term, 1873, the defendant 
moved to set aside said judgment upon the ground of the 
absence either of process, or of a waiver thereof. The plain- 
tiffs, without offering any testimony, moved the court to allow 
process to be then attached, and the acknowledgment of ser- 
vice to be amended nune pro tune, so as to cure the defect 
complained of. This the court refused to permit, and ordered 
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the judgment to be vacated. To which ruling plaintiffs ex- 
cepted. 


WarRREN & Grice, for plaintiffs in error. 


H. M. Hourzcuiaw, for defendant. 


TRIPPE, Judge. 


1. The law requires that a process shall be annexed to the 
petition and copy petition, unless the same be waived: Code, 
section 3334; and that it shall be served on the defendant : 
Section 3339. Process and service may be waived by a wri- 
ting signed by the defendant or some one authorized by him: 
Section 3337. Appearance and pleading shall be a waiver 
of all irregularities of the process, or of the absence of the 
process, and the service thereof: Section 3335. Here, then, 
are the requisitions of the law, and the provisions as to how 
they shall be executed, and of what will dispense with them, 
There must be a process, or a waiver thereof in writing, or an 
appearance and pleading. In this case there was neither. We 
cannot say, in view of the judiciary act of 1799, and the de- 
cisions made under it, and the special provision still retained 
in the Code, section 3334, for a process, that such a writ (the 
process) is an immaterial thing, and is to be so lightly consid- 
ered as plaintiffs in error seem to think. It is the official no- 
tice signed by a sworn officer, which is to inform the defend- 
ant of the suit against him, and that he must appear and an- 
swer. The law allows him to waive it directly by signing a 
writing to that effect, or indirectly waive it; by recognizing 
the suit by putting in his appearance and pleading. With- 
out something of this, what official notice has he that suit is 


pending against him ? 

2. But the plaintiff claims that he should have been per- 
mitted to attach a process, and make an amendment to the 
acknowledgment of service nune pro tunc. ~ This motion was 
sustained by no proof. Section 3490 of the Code says: “ Void 
process, or where there is no process or waiver thereof, cannot 
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be amended, but if service be acknowledged by the defendant, 
and upon hearing testimony the court becomes satisfied that 
process was waived by the defendant, and that at the time such 
service was acknowledged, by accident or mistake the entry 
of such waiver was omitted, such omission may be supplied 
by amendment nune pro tune.” The meaning of this is very 
plain, so far as it applies to this motion. Not one of its de- 
mands was proposed to be met, and we cannot, unless we 
make law, help the plaintiff out of the difficulty. Had there 
been any intervening litigation on the execution after it was 
issued, between plaintiff and defendant, a different question 
might be presented, to-wit: whether there had been such ir- 
regularity, and such subsequent steps taken in the case by the 
defendant as to have barred his right now to set it up. I re- 
fer to the well recognized principle that parties must take ad- 
vantage of mere defects or irregularities without first raising 
other issues and protracting litigation over them. There is 
no provision now like that in the act of 1799, declaring that 
process issued and returned in any other manner than therein 





prescribed shall be void. But from what appears, this was 
the first time defendant met the judgment or execution, and 
we cannot reverse the judgment of the court below without 
discarding all former rulings and nullifying plain legal requi- 
sitions. 


Judgment affirmed. 


ALBERT B. Ross, administrator, plaintiff in error, vs. EL1za- 
BETH G. EDWARDS, administratrix, defendant in error. 


1, An attachment affidavit to the effect ‘‘ that Philetus H. Holt, as com- 
‘missioner over Thomas Taylor, a lunatic, is indebted,’’ ete., is a pro- 
ceeding against Holt, individually, as the law of Georgia recognizes 
no such officer. 

2. An attachment does not lie in this state against a lunatic and his com- 
mittee, both non-residents of the state. 

8. If, pending an attachment, the defendant die, and his administrator 
be made a party to the proceeding, with nothing more, and no notice 
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be given, as provided by the 3309th section of the Code, the adminis- 
trator stands precisely as did the deceased defendant. He may attack. 
the validity of the attachment, and if his objection be good the whole 
proceeding fulls. 


Attachment. Lunatic. Jurisdiction. Administrators and 
executors. Before Judge Hix. Bibb Superior Court. —_ 
Term, 1873. | 


For the facts of this case, see the decision. 
Por & HALt, for plaintiff in error. 
J.& J.C. RurHerrorp; C. B. Wooren, for defendant. 


WARNER, Chief Justice. 


On the 24th day of December, 1869, Elizabeth Edwards, 
administratrix of James C. Edwards, deceased, made an affida- 
vit, as required by law, that Philetus H. Holt, as commissioner 
over Thomas Taylor, a lunatic, was indebted to her, as admin- 
istratrix aforesaid, the sum of $12,781 25, besides interest, 
and that said Thomas Taylor and said Philetus H. Holt, both 
reside out of this state. On the same day an attachment was 
issued commanding the sheriffs and constables of this state to 
seize so much of the property of Philetus H. Holt, as com- 
missioner over Thomas Taylor, a lunatic, as will make the 
aforesaid sum of money, and make return thereof to the next 
' May term of the superior court of Bibb county. The attach- 
ment was levied by the sheriff on several lots of land and 
other property, as the property of the defendant in attachment, 
and returned to the court as directed, whereupon the plaintiff 
filed her declaration founded on said attachment, in which, 
she alleged that said Philetus H. Holt, as commissioner over 
Thomas Taylor, a lunatic, owed to and détained from her the 
sum of money aforesaid, under a contract made with her in- 
testate and Thomas Taylor, in the year 1860, a bill of partic- 
ulars of which is attached to the plaintiff’s declaration, in 
which is charged the amount of money for commissions, etc., 
as therein specified and set forth. At the May term of the 

VoL, ui. 3. 
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court the defendant, Holt, by his counsel, filed a demurrer to 
the plaintiff’s attachment and declaration en the ground that 
he could not be sued in the courts of this state as a committee 
of Thomas Taylor, a lunatic, for the reason that he had been 
appointed such committee by the supreme court of the state of 
New York, and was amenable to that court, and not liable to 
be sued in the courts of this state, and at the same term of the 
court filed pleas in bar of the plaintiff’s action. Pending the 
suit on the attachment proceedings, Taylor died, and Ross 
was appointed his administrator. At the October adjourned 
term of the court, 1871, Ross, by an order of the court, was 
made a party to the attachment suit pending against Holt, he 
consenting thereto, without a regular scire facias being issued 
for that purpose. On this state of the pleadings the case was 
tried, and the jury, under the charge of the court, found a 
verdict for the plaintiff for the sum of $11,031 25, with in- 
terest from Ist January, 1863. Ross, the administrator of 
Taylor, made a motion to non-suit the case at the trial, which 
was refused, and also made a motion in arrest of judgment, 
and for a new trial on the ground that the verdict was con- 
trary to the evidence, contrary to law, and for error in the 
charge of the court, and on several other grounds as set forth 
in the motion, all of which were overruled by the court on 
condition that the plaintiff would write off from the verdict 
all over the sum of $10,000 00, in that event, the plaintiff 
to have leave to enter judgment against the defendant, Ross, 
de bonis testatoris, for that amount; to which rulings of the 
court Ross, as administrator of Taylor, excepted. 

1, The first question to be considered is the motion of Ross, 
administrator of Taylor, to arrest the judgment against him, 
as such administrator, on the allegations contained in the 
plaintiff’s attachment and declaration founded thereon. The 
question is not whether the allegations in the attachment, and 
the declaration founded thereon, are sufficient to have autho- 
rized a judgment against Holt, the defendant therein, but 
whether there is any cause of action, or indebtedness alleged 
therein, against Taylor, the intestate of Ross, which would au- 
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thorize a judgment to be rendered against him as the adminis- 
trator of Taylor de bonis testatoris. The affidavit of the plaintiff 
to obtain the attachment, alleges that Holt, as commissioner 
over Thomas Taylor, a lunatic, if indebted to her, as admin- 
istratrix, the sum of $12,781 25. The attachment issued 
thereon commanded the sheriff to seize the property of Holt, 
as commissioner over Taylor, a lunatic. The attachment was 
levied by the sheriff on land and other property as the prop- 
erty of the defendant therein. The plaintiff, in her declara- 
tion founded on the attachment, alleges that Holt, as commis- 
sioner over Taylor, a lunatic, owes to and detains from her 
the sum of money claimed to be due her in the attachment affi- 
davit. Who does the plaintiff allege in her attachment affida- 
vit, and in her declaration, is indebted to her the sum of money 
claimed? The legal effect of her allegations is that Holt is 
indebted to her the amount of money claimed, in his individ- 
ual capacity. It is true that she alleges that Holt, as com- 
missioner over Taylor, a lunatic, owes to and detains the 
money from her, but the addition of these words is only a 
description of the person who is indebted to her. The words 
“as commissioner over Thomas Taylor, a lunatic,” has no le- 
gal or official significance, under the laws of this state. There 
is no officer here of that description who could be indebted to 
her, as such, in any official capacity, and therefore if Holt 
was indebted to her, as alleged, he must have been indebted 
to her in his individual capacity, as much so as if she had al- 
leged that Philetus Holt, “carpenter,” or Philetus Holt, 
“blacksmith,” was indebted to her. The attachment, and the 
declaration founded thereon, was a suit against Holt in his 
individual capacity, and the addition to his name “as commis- 
sioner of Thomas Taylor, a lunatic,” is nothing more, in con- 
templation of the laws of this state, than a mere description 
of the person sued. Holt is the defendant in the attachment 
suit, and when he appeared and pleaded thereto the court ob- 
tained jurisdiction of his person as to that suit. When Ross 
became the administrator of Taylor, if he discovered that the 
property of his intestate had been levied on by an attachment 
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issued against Holt, to satisfy a debt alleged to be due by him 
to the plaintiff therein, it was his right, as such administra- 
tor, to petition the court to be made a party to that attach- 
ment suit, for the purpose of protecting the estate of his in- 
testate. Whilst it may be true that he could not object to 
the jurisdiction of the court, as to his person, (though he filed 
no plea, and was not the original defendant in attachment,) 
still he might raise any objections which would defeat the 
plaintiff’s recovery in that suit, for the protection of his intes- 
tate’s estate, if it was necessary for him todo so. Ross, as 
the administrator of ‘Taylor, did not represent Holt, the de- 
fendant in attachment; he was alive and represented himself. 
Ross, as administrator, only represented his intestate. His 
intestate was no party to the attachment suit in his lifetime, 
and Ross, as his legal representative, could not legally have 
been made a party thereto without his consent. When Ross, 
administrator, was madea party to the attachment suit against 
Holt, the proceedings therein continued to stand just as he 
found them; he filed no plea in the case, and there being no 
indebtedness of Taylor, the intestate of Ross, alleged by the 
plaintiff in her attachment affidavit, or in her declaration 
founded thereon, and no cause of action against the intestate 
of Ross alleged therein, which would have authorized a judg- 
ment de bonis testatoris to be rendered against him, as such 
administrator, he had the right to move the court to arrest 
the judgment against him on that ground, ‘and, in our judg- 
ment, the court erred in overruling that motion, so far as the 
defendant Ross, administrator of Taylor, was concerned. 

2. But let us take the view of the case as presented and 
insisted on by the plaintiff, that this was an attachment sued 
out by her against Holt, as commissioner over Thomas Tay- 
lor, a lunatic, to collect a debt due by the lunatic to her,in- 
testate, and that both Holt, the commissioner, and the lunatic 
resided out of the state, and that the laws of this state recog- 
nized such an officer as a commissioner of a lunatic. By 
‘what statute of this state, or by what authority of law, was 
the plaintiff authorized to sue out an attachment against such 
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commissioner of the lunatic, both living out of the state, and 
have the same levied on the property of the lunatic in this 
state? We know of none, and none was cited on the argu- 
ment. The only provision made for issuing an attachment 
against a fiduciary trustee by the laws of this state, so far as 
we have any knowledge, is when an executor or administra- 
tor shall be actually removing or about to remove the property 
of his deceased testator or intestate without the limits of any 
county in this state, and then judgment cannot be entered up 
against them until after the expiration of two years from the 
granting of their letters testamentary or of administration : 
Code, section 3277. The general assembly of this state have 
not yet authorized an attachment to issue against a lunatic, 
or his guardian, who is not presumed to have the capacity to 
do any wrong to any one, or the discretion to control his pow- 
ers of locomotion, nor has it authorized an attachment to issue 
against such Junatic, or his commissioner, residing out of this 
state, and to seize the property of such lunatic in this state, 
and it is not at all probable that it will ever do so, for reasons 
apparent to every one. Therefore, according to the plaintiff’s 
own theory of this case, there was no law to authorize the is- 
suing of the attachment against Holt, as commissioner over 
Thomas Taylor, a lunatic residing out of this state, and to 
seize the property of such lunatic in this state, and that being 
so, the court erred in not granting the non-suit so far as the 
attachment proceeding affected the rights of the deceased in- 
testate lunatic, represented by Ross, his administrator, before 
the court. 

3 It was insisted on the argument for the defendant in er- 
ror, that notwithstanding the attachment may have been void, 
yet as Ross, the administrator of Taylor, became a -party to 
the suit, he could not afterwards object to the validity of the 
attachment, but that the plaintiff might proceed against him 
as in other cases at common law. Whether the plaintiff can do 
that, after the defendant’s making defense and pleading to the 
merits of the action, when the attachment, which is the founda- 
tion of the suit, is void, we express no opinion. In this case, 
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Ross, the administrator, was not served with notice by the plain- 
tiff as required by the 3309th section of the Code, and he did 
not replevy the property levied on, nor did he appear and make 
defense to the suit; he filed no plea thereto, he appeared and 
was made a party only, that was all: See Code, 3328, 3461. 
Not having filed any defense to the suit or pleaded to the merits - 
thereof, or been served with ten days’ notice, and not having 
replevied the property levied on, he had the right, although 
made a party, to except to the jurisdiction of the court, as to 
the subject matter of the attachment, and to move the court 
to dismiss the proceedings as he did. If the attachment was 
sued out against Holt, for'a debt alleged to be due the plain- 
tiff in his individual capacity, and such, we think, is its legal 
effect, for the reasons hereinbefore stated, then the judgment 
against Ross, administrator of Taylor, should have been ar- 
rested. If the attachment was sued out against Holt, as com- 
missioner of Thomas Taylor, a lunatic, both residing out of 
this state, as the plaintiff insists that it was, then the non-suit 
moved for by Ross, the administrator of Taylor, should have 
been granted, so far as the rights and interests of his intestate 
were concerned, for the reason that the attachment was issued 
against Holt, as commissioner over Thomas Taylor, a lunatic, 
without authority of law. Whether the attachment was sued 
out against Holt as being indebted to the plaintiff in his in- 
dividual capacity, or whether it was sued out against Holt as 
being indebted to the plaintiff as commissioner over Thomas 
Taylor, a lunatic, the judgment of the court below should be 
reversed so far as the same affects the estate of Thomas Tay- 
lor, the intestate of the defendant Ross. 

The view which we have taken of this anomalous, her- 
maphrodite proceeding to seize and subject the property of a 
lunatic living beyond the limits of the state to the payment 
of the plaintiff’s alleged demands, will necessarily control it, 
we therefore express no opinion in relation to the other ques- 
tions made in the record. 

Let the judgment of the court below be reversed. 
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McCay, Judge, concurred from the bench, as follows: 






1. A ‘defendant in attachment, who has not been served 
with notice by the plaintiff, under section 3209 of the Code, 
may appear and object to the validity of the attachment, and 
if the objection is a good one, the whole proceeding falls, nor 
is this right to dismiss the whole lost, because-the defendant 
files a plea to the merits cotemporaneously with his objection 
to the validity of the attachment. _ 

2. An attachment does not lie in this State against a luna- 
tic and his committee, both non-residents of the State. 

3. If, pending an attachment, the defendant die and his ad- 
ministrator be made a party to the proceeding, with nothing 
more, and no notice be given, as provided by the 3309th section 
of the Code, the administrator stands precisely as did the de- 
ceased defendant. He may attack the validity of the attach- 
ment, and if his objection be good the whole proceeding falls. 

















THEOPHILUS S, FonTAINE, plaintiff in error, vs. THE EAGLE 
AND PHENIX MANUFACTURING CoMPANY, defendant in 
error. 










To constitute an election by the seller between a principal and agent, so 
that the giving credit to the agent will prevent the seller from after- 
ward demanding payment of the principal, it should appear that the 

credit was given exclusively to the agent. 











Sales. Principal and agent. Before Judge JAMES JoHN- 
son. Muscogee Superior Court. May Term, 1873. 






‘Phe Eagle and Phenix Manufacturing Company brought 
complaint against Theophilus S. Fontaine, on an account for 
goods sold, amounting to $105 29. The defendant pleaded 
the general issue. 

The evidence made the following case: The defendant ap- 
plied to the secretary and treasurer of the plaintiff to pur- 
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chase a bill of goods. The plaintiff, through said officer, de- 
clined to sell the goods to him because the merchants object- 
ed to its selling to consumers. The secretary told the de- 
fendant to procure a merchant to purchase the goods for him, 
and explained that this course was simply to evade the city 
taxes. Subsequent to this, W. A. Barden, a merchant, or- 
dered the goods for defendant. ‘The merchandize was charged 
to defendant in the original book of entries, but the account 
was posted in the ledger to Barden. The latter was to col- 
lect the price of the goods from the defendant for the plain- 
tiff, because the plaintiff would not sell to consumers, and the 
entries were made as above set forth for this reason. An ac- 
count, in which the goods were charged to Barden, was re- 
peatedly presented to him for payment. The goods were de- 
livered to the defendant. The secretary of the plaintiff tes- 
tified expressly that the credit was extended to the defendant. 
Subsequent to the sale Barden was burnt out, and became in- 
solvent. He was largely indebted to the defendant. 

The court charged the jury as follows: 

“1st. That if the evidence shows that defendant bought 
the goods, and they were delivered to him, then the defendant 
is liable. 

“2d. If, however, the goods were sold to Barden, and not 
to defendant, then the defendant is not liable for them. 

“3d. If defendant procured Barden to purchase the goods 
for him, and he did so, and defendant received them, then he 
is liable for them. 

“Ath. If the arrangement was that Barden should buy the 
goods for defendant, in order’ that the plaintiff might avoid 
the payment of a tax, and that the goods should be charged 
to Barden, to evade being charged the tax, and under this ar- 
rangement defendant received the goods, then he is liable.” 

To each of said charges defendant excepted. 

Defendant requested the court to charge the jury as follows: 

“1st. If the jury believe from the evidence that the bill of 
goods was charged on the ledger to Barden, and afterwards 
the account was made out to him, Barden, individually, and 
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several times presented to him for payment, that they might 
consider this as an election on the part of the plaintiff to 
credit Barden instead of defendant. 

“2d. That if the plaintiff knew the principal, Fontaine, 
at the time, and yet elected to give credit to his agent, Bar- 
den, it must be taken to have abandoned their right to charge 
defendant. 

“3d. That if the jury believe that plaintiff made an ar- 
rangement to sell the goods to evade the tax laws, they cannot 
recover.” ‘ 

The court refused to charge as requested, and defendant ex- 
cepted. 

The jury found for the plaintiff. The defendant moved 
for a new trial upon each of the aforesaid grounds of excep- 
tion. The motion was overruled, and the defendant excepted. 


RussELL & RAIForD, for plaintiff in error. 


C. H. Witirams; Peasopy & Brannow, for defendant. 


TRIPPE, Judge. 


The main question in this case was one of fact—to whom 
was credit for the goods given, or rather was credit given by 
the seller to Barden, exclusively, so as to make it an election 
that would disable him from afterwards demanding payment 
of Fontaine? This point arises under the second request 
made by counsel for the defendant below. That request was, 
“Tf plaintiff knew the principal, (Fontaine,) at the time, and 
yet elected to give credit to his agent, (Barden,) it must be 
taken to have abandoned its right to charge defendant.” Sec- 
tion 2198 of the Code is, “If the credit is given to the agent 
by the choice of the seller, he cannot afterwards demand pay- 
ment of the principal.” 

At first glance it might appear that under this section it 
was error for the court to refuse the charge. But what were 
the facts: The goods were bought by Barden for Fontaine, 
the defendant. They were shipped by the factory to the de- 
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fendant. He received them and used them. They were en- 
tered in the original book of entries to Fontaine, though 
transferred to the ledger to Barden. The officer of the fac- 
tory who sold the goods testified that he gave the credit to 
Fontaine, and looked to him for payment, and that at one 
time defendant promised to pay the bill. That the bill was 
presented to Barden several times, as he was to collect it for 
the factory. There was counter-testimony tending to show 
that credit was given to Barden. In Wyley and others vs. 
Collins & Company, 9 Georgia, 224, it was held that in order 
to constitute an election to credit the agent so as to discharge 
the principal, it must appear that exclusive credit was given 
to the agent, and that the bare circumstance of having charged 
the goods to the agent on the books does not constitute such 
an election, nor does the taking of the note of the agent in 
liquidation of the account. And it is stated as a general re- 
sult of the authorities, that in the absence of proof that the 
seller intended to exonerate the principal, the presumption 
would be that he does not. It is true that.an election delib- 
erately made, with knowledge of the facts, is conclusive. But, 
as has been stated, it must appear that the seller has chosen 
to make the agent his debtor, dealing with him and him alone, 
and that exclusive credit was given to him: 9 B. & C., 78; 
4 Taunt., 574; 15 East, 62. There may be many cases in 
which both the agent and the principal may be bound, and 
several of them are referred to in Wyley and others vs. Collins 
& Company, supra. In this case, the mere fact that the ac- 
count, which was entered in the original book of entries to 
the principal, was afterwards transferred to the agent’s ac- 
count, in the ledger, and presented to him, does not, of itself, 
or under the testimony in the case, make it such a case of ex- 
clusive credit given to Barden as to bar the creditor of all 
right to go on Fontaine. At least, under the testimony, the 
written request should have contained that point, to-wit: not 
whether any credit was given to Barden, but whether it was 
so given as to be exclusive of any right of the seller to de- 
mand payment afterward from the principal. 
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There was no evidence of any city taxes having been im- 
posed on the goods sold, which were avoided or intended to 
be avoided, so as to snake the contract void on that account. 
No onlin of the city of Columbus was introduced, and 
there was no proof of the violation of any law, state or mu- 
nicipal, As to whether the contract would have been void or 
illegal had there been such testimony, we do not decide. 
Judgment affirmed. 








JAMES HENDERSON, plaintiff in error, vs; SamMUEL LEvy, 
Ordinary, for use, defendant in error. 






A creditor of the intestate, except as provided in the 3386th section of 
the Code, cannot institute suit against the administrator and the secu- 
rities on his bond, until he has recovered a judgment against the 
administrator showing a devastavit. 

McCay, Judge, concurs on different grounds. 















Administrators and executors. Judgments. Before Judge 
Gisson. Richmond Superior Court. October Term, 1873. 









For the facts of this case, see the decision. 










MARCcELLUs P. Foster, for plaintiff in error. 
Ist. Judgment against administrator in favor of creditor, 
condition precedent to suit on bond: 3 Redfield on Wills, top 
page 93 to 95, (bottom 95-6) et seq., and notes; Ibid., top / 
pages 266 and 267, and notes; Ibid., top page, 269, (12;) 3 
Pick., 128; 10 Pick., 75; Code, sections 3383, 3384, 3386; 
6 Georgia Reports, 307, et seq.; 7 Georgia Reports, 31; 7 
Ibid., 551; Southern Law Review, (October number, 1873,) 
page 635; Code, 3573; Ibid., Preliminary Provisions, sec- 
tion 6. 
2d. The declaration does not locate'the plaintiff within any 
of the exceptions to the above general rule: 2 Georgia Re- 
ports, 101; Coke’s Litt., 30 and 36; 13 Georgia Reports, 
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192; Douglass, 278 ; 3 Blackstone’s Commentaries, 226, and 

note; 1 Leon, 18; 2 Saund., 62; 4 Camp., 20; 11 Fast, 

638. See cases cited in 1 Chitty on Pleadings, 206 ; Stephen 

354. 





Frank H. MILxer, by R. H. Crarx, for defendant. 


Ist. The question of misjoinder can only be made by plea 
in abatement, and not by demurrer or motion: 27 Georgia, 
113; 35 Ibid., 74; 48 Ibid., 482 ; 45 Ibid., 89. Plea in abate- 
ment must be filed at the first term: Code, 3456; 28 Georgia, 
543. 

2. The case was dismissed as to Lamback, executor, because 
he was sued before the expiration of twelve months from his 
qualification, and the case proceeded against the other defend- 
ants sued: Code, 3485. 

3d. The action was in the statutory form, which only re- 
quires the breach to be set out plainly: Code, 3391, 3399. 
Everything else is supplied by proof: 13 Georgia, 311; 22 
Ibid., 586, and it does not appear but that such proof was 
supplied, or could be, as a verdict was taken by Henderson’s 
consent. 

4th. The admission of assets, failure to make returns, to ac- 
count and pay, are sufficient to authorize a suit on the bond, 
without first establishing a devastavit, by a judgment against 
' the administrator: 43 Georgia, 275; Code, 2507; Williams 
on Executors, 444. The Act of March 5, 1856, 145, section 
2, ratified all such suits as had been brought, and placed cred- 
itors on the same footing as distributees, under Act January 
15th, 1852. The Act of December 13th, 1820, Cobb’s Digest, 
484, has been held to require suit against an administrator be- 
fore suing security on the bond: 7 Georgia, 31. But this de- 
cision was made before the prohibition against reversing a de- 
cision: Act, 1858, 74, and presents entirely a question of law 
which the Code provides may, on motion, be reheard, and is 
doubted by the court, in 23 Georgia, 184. If such decision 
affects this case, permission is-asked to review it. 

In Levy, ordinary, vs. Glendenning, decided November 25, 
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1873, this court leaves-as an open question this right tu sue on 
the bond without first establishing a devastavit for an unliqui- ° 
dated account of deceased. In that case assets were not shown ; 
plene udministravit was pleaded, and the court was, on the trial, 
requested to charge this as the law. .That was a case claimed 
to be for an unliquidated demand, while goods sold and de- 
livered on written order is not an unliquidated demand: 20 
Georgia, 561. 


WArneER, Chief Justice. 


This was an action brought by the plaintiff against the 
principal and securities on an administrator’s bond to recover 
a debt alleged to be due the plaintiff by the intestate in his 
lifetime. The plaintiff alleged, as a breach of the bond, the 
failure of the administrator to make annual returns of his 
acts and doings as required by law, and to account to the ordi- 
nary for the money received by him as administrator; his 
failure to pay the debts of deceased, as required by law, and 
among them the debt due the plaintiff for $1,628 91 besides 
interest, assets sufficient to pay said debt having come into his 
hands to be administered, and notice of the debt having been 
given him within twelve months from his qualification ; his 
failure to call to account Frederick Lamback, as survivor of 
the firm of Lamback & Cooper, of which his intestate was a 
partner, and to settle up the affairs of said firm ; the receipt 
by him as administrator, of the proceeds arising from the sale 
of real and personal property of his intestate, and failure to 
pay out the same, according to law, to the creditors of his in- 
testate. Henderson, one of the defendants, filed a special de- 
murrer to the plaintiff’s action, and for cause of demurrer al- 
leged that he was only security on the administrator’s bond, 
that the plaintiff had not reduced his debt to judgment against 
‘the administrator, as he was bound to do before he had any 
right of action upon said bond against his securities. The 
court overruled the demurrer, and the defendant excepted. 

There can be no doubt that under the law, as decided 
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by this court, prior to the adoption of the Code and the 
legislative enactments embodied therein, a suit could not be 
maintained on an administrator’s bond against him and his 
securities until a judgment had first been obtained against the 
administrator, establishing a devastavit: Ray, administrator, 
vs. The Justices of the Inferior Court of Macon county, 6 
Georgia Reports, 303. The question made by the record before 
us is, how far and to what extent has the law, as heretofore 
adjudicated by this court, been altered and changed by the 
Code and the legislative enactments embodied therein, in rela- 
tion to suits on administrators’ bonds? The latter part of 
section 2507 of the Code declares: “ No prior judgment es- 
tablishing the liability of the administrator for a devastavit 
by him shall be necessary before suit against the sureties on 
the bond.” Whether this refers exclusively to such suits on 
the bond when the administrator is beyond the jurisdiction of 
the court, or is dead, and his estate unrepresented, or is in 
such a position that an attachment might be issued against 
him, may be admitted to be a doubtful question. All that 
can be claimed under this section, in any view of it as to the 
alteration of the old law, is that no prior jndgment establish- 
ing the liability of the administrator for a devastavit shall be 
necessary before suit against the sureties on the bond. The 
3384th section of the Code alters and changes the old law so 
as to allow a distributee or legatee to sue the administrator 
and his securities on his bond in the first instance. The 
3385th section alters and changes the old law so as to allow a 
ward to institute his suit against his guardian, who refuses to 
settle, on his bond, in the first instance, without first suing the 
guardian. The 3386th section alters and changes the old law 
so as to allow any party in interest, or any person having de- 
mands against an executor, administrator or guardian, when 
such executor, administrator or guardian shall remove from 
this state, or place himself in such a situation as by the pro- 
visions of the Code an attachment would lie against a debtor, 
or if such executor, administrator or guardian is dead, and his 
estate unrepresented, then suit may be instituted on the bond 





ATLANTA, JANUARY TERM, 1874. 39 
Henderson vs. Levy. 


. against the sureties, or any one of them, in the first instance, 
without first obtaining judgment against such executor, ad- 
ministrator or guardian in his representative character., The 
words ‘in the first instance,” as used in these sections of the 
Code, are significant words as to the intention of the legisla- 
ture. The plaintiff does not sue as a legatee, distributee or 
ward, but as a creditor who has claims to have a debt due to 
him by the intestate in his lifetime, and he does not allege in 
his declaration that the administrator is out of the state, or in 
such situation as would authorize an attachment, or that he is 
dead, and his estate unrepresented, therefore he is not within 
any of the provisions of the Code which takes his case out of 
the old law, even if there was no other provision of the Code 
applicable to it. But there is another section of the Code ap- 
plicable to his case. The 3383 section declares, that upon the 
rendition of a judgment in favor of a party against an exec- 
utor or administrator upon any liability of the deceased, and 
a return of nulla bona by the sheriff or other officer author- 
ized to make the same, the said party may at once proceed to 
sue upon the bond of the executor or administrator, and may 
recover judgment against the principal and his sureties in the 
same action, and if the principal has removed beyond the lim- 
its of this state, or has departed this life, and has no legal 
representative, then he may sue the sureties on his bond. It 
follows, therefore, in view of the old law, and the several pro- 
visions of the Code before cited, that the plaintiff as a credi- 
tor of the intestate cannot institute his suit for the collection 
of his debt, in the first instance, on the administrator’s bond 
against him and his securities, but should have first instituted 
his suit for the collection of his debt against the administra- 
tor, obtained judgment therefor, had an execution issued there- 
on, and if the return of nulla bona was made on it by the 
sheriff, then he could have instituted suit on his bond. The 
case of Morgan vs. West, 43 Georgia Reports, 272, cited on 
the argument, was an action brought by minor wards on the 
administrator’s bond, and not by a creditor of the intestate, as 
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in this case. In our judgment, the court erred in not sus- 
taining the defendant’s demurrer to the plaintiff’s declaration. 
Let the judgment of the court below be reversed. 


McCay, Judge, concurred from the bench as follows: 


I concur in the judgment, but I do so on the ground that 
the plaintiff has not alleged that the administrator had assets 
sufficient to pay, and that they have all been wasted by him, 
so that a suit against him as administrator must prove wholly 
useless and nugatory. I am not prepared to say that in such 
a case, the law will require a creditor to do so useless and ex- 
pensive an act before he can sue the bond. A judgment 
against the administrator establishing a devastavit is made un- 
necessary by the express words of the statute, and as in the 
case of a waste of all the assets by the administrator, a suit 
against him, as such, is only necessary to establish the exis- 
tence and waste of the assets, I think it unnecessary under 
our law. 


Rivey WI11s0y, plaintiff in error, vs. Toe State or GEOR- 
GIA, defendant in error. 


The évidence in this case was sufficient to sustain the verdict, and the 
court did not err in overruling the motion for a new trial. 


Criminal law. New trial. Before Judge Strozer. Mitch- 
ell Superior Court. May Adjourned Term, 1873. 


Riley Wilson was placed on trial for the offense of carrying 
concealed weapons, alleged to have been committed on April 
3d, 1873. He pleaded not guilty. 

The evidence made substantially the following case: On 
the day alleged in the indictment the defendant was engaged 
in whipping his wife. Some persons interfered, and amongst 
them one Sol Davis. The defendant opened the door of his 
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house, pulled out of his right breeches pocket a pistol, point- . 
ed it at Davis, and said to him, “G—d d-—n you, if you 
don’t leave I will shoot your liver pin out.” The defendant 
had been often seen with the pistol. He habitually carried 
it in his breeches’ pocket. The pistol had but one barrel, and 
was about nine inches long. 

One witness testified that he supposed he could have seen 
the pistol had he looked at defendant’s pocket before it was 
drawn. The first he saw of it was when defendant was 
brandishing it at Sol. Davis. The other witness stated that 
he could not tell whether he could have seen the pistol or not 
by looking at defendant’s pocket before it was drawn. He first 
saw it when the defendant was in the act of taking it from 
his pocket. 

The defendant introduced no testimony. 

The jury found the defendant guilty. He moved for a 
new trial, because the verdict was contrary to the law and the 
evidence. The motion was overruled, and he excepted. 


T. R. Lyon; J. H. Spence, for plaintiff in error. 
B. B. Bower, Solicitor General, for the State. 


TRIPPE, Judge. 


It is sufficient to remark that the verdict was fully justi- 
fied by the evidence, and as no error of law is complained of 
it was not error in the court below to refuse a new trial. 

Judgment affirmed. 


JESSE McLEnpon, plaintiff in error, vs. Wrison, CALLA- 
way & CoMPANy, defendants in error. 


1. A settlement of accounts between a factor and his principal, the prin-: 
cipal giving his promissory notes for the amount of the factor’s de- 
mand, but at the time protesting against its fairness, is not an estoppel 
upon the principal who gives the notes. The fairness or legality of the 
account is still open to inquiry, even though no fraud or mistake, or: 

Von, ui 4. 
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ignorance of fact, is shown. But the burden of proof is upon the prin- 
cipal. The transaction is an accord only, and not satisfaction. 

2. A factor had advanced money to A to purchase cotton, to be sold by 
the factor upon A’s account, and for his own remuneration for his ad- 
vances. A purchased and shipped during the same season various lots, 
accompanying the first with an order to sell on arrival. The factor 
failed to sell as directed, but wrote to A advising against a sale, asking 
his further direction, and stating that he would hold for a better mar- 
ket unless A should direct otherwise. As other lots came forward, 
letters of a similar character were sent by the factor to A, all of which 
A failed to answer. The cotton remained unsold, the market continu- 
ing to decline, until at length, in reply to a letter insisting on instruc- 
tions, A wrote, insisting on his original order with the first shipment, 
and repudiating all authority for any delay. The factor still held the 
cotton for some time, even after this letter, and the same was at last 
sold at great loss: 

Held, that it was the duty of A to answer the letters if he did not con- 
sent to the acts and intent of the factor as therein expressed, and that 
he cannot complain of the holding of the cotton except so far as it 
was held after he had notified the factor of his dissent from his action. 

8. Where the answer to a cross-interrogatory is sufficiently full when 
taken in connection with the answers to other questions, the deposition | 
should not be excluded, especially when the record does not disclose 
when the exception was taken, and whether or not it was in writing. 

4. Where an order adjourning the hearing of a motion for a new trial to 
vacation is taken, and the motion is heard and decided in accordance 
therewith, such order is a necessary part of the record. That it is set 
forth in the bill of exceptions is not a sufficient reply toa motion to 
dismiss the writ of error because the certificate of the Judge is dated 
more than thirty days after the adjournment of the court at which the 
trial was had. (See end of Report. R.) 

5. A suggestion of a diminution of the record will be allowed after a 

motion to dismiss the writ of error upon a ground which turns upon 

the defect thus sought to be cured, (See end of Report. R.) 



































Settlement. Promissory notes. Factors. Interrogatories. 
New trial. Practice in the Supreme Court. Before Judge 
BucHaNaNn. Troup Superior Court. November Term, 1872. 








The only ground of the motion for new trial necessary to 
be reported is the first, which was because the court erred in 
refusing to reject the deposition of R. T. Wilson, for the rea- 
son that the answer to the thirteenth cross-interrogatory was 
evasive and incomplete. 
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The question and answer referred to were as follows: 

“ Please state if the understanding was not that. statements 
or explanations should be submitted subsequent to the date of 
these drafts? Do you not know that a promise was made by 
letter to that effect ?” 

Answer. “At the time of our interview spoken of with 
Mr. McLendon, there was no understanding that statements 
or explanations respecting them should be submitted at a sub- 
sequent time. My impression was that the drafts were ante- . 
dated to conform to accounts in which interest-was computed 
to 3lst August; that the interview at which the settlement 
was made .and the signing and delivery of the drafts, took 
place some time in September, the exact date of: which I can 
not recall. Ido not know that a promise was made by letter 
to the effect, as stated in the thirteenth cross-interrogatory.” 

It appeared from the other answers of this witness. that he 
was a member of the firm of Wilson, Callaway & Company, 
the plaintiffs, and that they had had but one interview with 
the defendant. The record does not disclose when this ex- 
ception was taken, nor whether in writing. 

After this case was called, and as counsel for plaintiff in 
error was about to commence the reading of the bill of excep- 
tions, counsel for defendants submitted in writing a motion to 
dismiss the writ of error, because the bill of exceptions was 
not signed and certified within thirty days from the adjourn- 
ment of the court at which the trial was had. 

The record simply disclosed the declaration, pleas, verdict 
and judgment. The trial was had at the November term, 
1872. The clerk, in his certificate to the bill of. exceptions 
and to the record, stated that said term adjourned on Decem- 
ber 14th, 1872. The certificate of the judge to the bill of 
exceptions was dated March 5th, 1873. 

It was replied by counsel for plaintiff in error that the bill 
of exceptions disclosed that the motion for a new trial was 
presented during the November term, 1872, and that the 
hearing thereon was postponed by order of court until a day, 
thereafter to be appointed by the presiding judge, in vacation ; 
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that in accordance with said order said motion was heard and 
overruled on the 8th of February, 1873; and that, as the bill 
of exceptions was signed and certified within thirty days of 
the date last aforesaid, the motion should not be allowed. 

This was admitted by counsel for defendants, but they con- 
tended that the aforesaid order adjourning the hearing of the 
motion to vacation must be shown by the record, and not by 
the bill of exceptions. 

Upon an intimation from the court that this position would 
be sustained, counsel for plaintiff in error suggested a dimu- 
nition of the record. It was replied that they were too late, 
as by rule nine of the supreme court that suggestion must be 
made “on or before the calling-of the case.” 

The court stated that it would allow the suggestion to be 
then made, enunciating the principle embraced in the fifth 
head-note. The part of the record contained in the bill of 
exceptions was then admitted by counsel for defendants to be 
true, and the case proceeded. 

For the remaining facts, see the opinions. 


B. H. Hitt & Son; BigHam & WalrakeER, for plaintiff 


in error. 


FERRELL, HAMMoND & BrorHer, for defendants. 


WARNER, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant on two drafts dated 31st August, 1867, for $3,819 24 
each, one due ninety days and the other sixty days after date, 
drawn by the defendant on the plaintiffs, payable to their or- 
der, acceptance waived. To this action the defendant pleaded: . 
that said drafts were without consideration, in this, that he had 
purchased cotton and shipped the same to plaintiffs as com- 
mission merchants in New York; that by improper and exor- 
’ bitant charges, and in failing to sell his cotton according to in- 
structions and usage, as it was their duty to have done, they 
had damaged him to a larger amount than the drafts now 
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sued on. Qn the trial of the case the jury, under the charge 
of the court, found a verdict in favor of the plaintiffs. The 
defendant made a motion for a new trial, on the several 
grounds set forth therein, which was overruled by the court, 
and the defendant excepted. 

1, There is much evidence in the record containing an ac- 
count of the dealings and transactions between the parties .in 
relation to the shipment and sales of cotton at different times, 
including letters written by the respective parties to each 
other. When the drafts were executed by the defendant two 
of the plaintiffs were present, and exhibited to the defendant 
their account containing a detailed statement of all their trans- 
actions with him in relation to the shipments of cotton, and 
the sale thereof, of which the defendant had made complaint- 
The drafts were executed by the defendant to the plaintiffs for 
the amount of the account claimed to be due them after he 
had examined the same, though he said to them at the time it 
was not right, as he states in his evidence. The evidence of 
the defendant in relation to this point in the case is, that he 
did not acknowledge the amount to be correct. Mr. Orme, 
(one of the partners) said he was the Georgia member of the 
firm, and had been the medium of getting up and conducting 
the business, and that he felt himself under censure by his 
partners ; that he and defendant were old friends, and he had 
represented him as every way a suitable man to deal with, and 
it would be a relief to him for defendant to sign the drafts— 
defendant still contending the amount was unjust. Mr. Orme 
said if there was anything wrong about the accounts it should 
be corrected ; defendant then said. he would sign the drafts, 
and told Wilson, the other partner, he would sign them, and 
_ did so, Orme and Wilson were examined as witnesses at the 
trial. Orme stated that he did not recollect saying to defend- 
ant that if there was anything wrong plaintiffs would correct 
it, did not think he said that, for he thought it was a final 
settlement ; did not tell defendant until after he said he would 
sign the drafts about his embarassment as the Georgia part- 
ner, and was glad that he would sign them. _Wilson stated 
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that the drafts were given by defendant in final and complete 
settlement of the account, and without any understanding that 
anything more was to be done in respect to the settlement 
thereof. The court charged the jury, amongst other things, 
“that if you believe from the evidence, defendant, with a full 
previous knowledge of all the material facts of the sale of the 
cotton and the charges of the plaintiffs in connection with the 
cotton and advances of money made, that defendant knew the 
times of the sales of the cotton, the prices at which it. was 
sold; and the material facts of the transactions between the 
plaintiffs and defendant, and defendant gave his written prom- 
ise, bill of exchange, or note, to pay the claims of plaintiffs, 
this would be a recognition of the acts of the plaintiffs and 
adoption of them as his own, and makes him liable for the 
payment of his notes. If you believe from the evidence that 
the defendant, with such knowledge as I have charged you, 
signed and delivered the notes, then he waived any defense he 
might have had, if any, to the accounts exhibited by plaintiffs 
to defendant.” This charge of the court, in view of the de- 
fendant’s evidence, was error, because it did not fairly submit - 
that evidence to the consideration of the jury. The point in 
the case, as made by the defendant’s evidence, was whether at 
the time the drafts were signed by him in liquidation of the 
accounts which he claimed to be erroneous, it was the intention 
and understanding of the parties that if there was anything 
wrong about the accounts it should be thereafter corrected, and 
in what particular the same should be corrected. The general 
rule of the law, as applicable to the facts of this case, un- 
doubtedly is, that if the defendant signed the drafts with a full 
knowledge of the state of the accounts, and in liquidation or 
settlement of the same (in the absence of any fraud, accident . 
or mistake) he is, prima facie bound thereby for the payment 
of the money expressed therein, and if there is any fact or 
facts going to show that it was not the intention of the par- 
ties that the drafts should be a full and final settlement and 
compromise of the subject matter of the accounts for which 
the drafts were given, the burden of proof to show such fact 
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or facts is upon the defendant, and he should rebut the pre- 


sumption of the law against him by clear and satisfactory evi- 


dence. Whether the evidence offered by the defendant at the 
trial was sufficient for that purpose or not, we express no opin- 
ion. In relation to that point in the case the evidence was 
conflicting. All that we do decide is, that the court erred in 
its charge in saying to the jury that: “If you believe from 
the evidence that the defendant, with such knowledge as I 
have charged you, signed and delivered the notes, then he 
waived any defense he might have had, if any, to the accounts 
exhibited by the plaintiffs to defendant.” This charge of the 
court excluded from the consideration of the jury the defend- 
ant’s evidence ag to what he says was the intention and un- 
derstanding of the parties at the time the drafts were executed. 
This evidence being before the jury, the defendant had the 
right to have had it considered by them for what it was worth 
in contradiction of the plaintiff’s evidence as to that question 
in the case. The issue made by the defendant was whether 
the giving of the two drafts was a final settlement and com- 
promise between the parties as to the subject matter of the 
plaintiff’s accounts. It is not stated in the drafts that the 
same were given for that purpose, or for what purpose the 
same were given, therefore the defendant’s evidence did not 
contradict the drafts. 

2. But it is contended that notwithstanding the court may 
have erred in its charge to the jury, still the evidence in the 
record is such as to have required the jury to have found the 
verdict they did. That depends altogether upon the question 
whether the defendant had (independently of giving the drafts 
sued on) ratified the conduct of the plaintiffs as his factors in 
making sale of all the cotton shipped to them. The first 
shipment of cotton, seven bales, was made by defendant to 
plaintiffs, 27th October, 1866, with instructions to sell on ar- 
rival. This lot of cotton was not sold until 28th January, 
1867. Onthe 16th November, 1866, plaintiffs wrote defend- 
ant asking him “shall we sell your cotton on this market, or 


will you prefer that we hold it for a better market? If you . 






































48 SUPREME COURT OF GEORGIA. 


McLendon vs. Wilson, Callaway & Company. 





want your order to sell on arrival to remain in force, telegraph 
us. If you don’t telegraph us we will hold till we hear from 
you by letter.” The defendant made no reply to this letter. 

The defendant shipped other lots of cotton to plaintiffs afier- 
' wards, but gave no instructions as to time of sale. The plain- 
tiffs held the cotton after arrival in New York, the market 
declining, whereby the defendant lost money on it, and the 
question is, whether the defendant is to be considered as hav- 
ing ratified the conduct of the plaintiffs in holding and sell- 
ing his cotton at a loss, other than the seven bales, without in- 
structions. According to the ruling of the court in Field vs. 
Farrington, 10 Wallace Reports, 141, the defendant, when 
informed by letter that the plaintiffs had npt obeyed his in- 
structions in selling the seven bales on arrival, and being re- 
quested to telegraph them in relation thereto, and informing 
him that if he did not telegraph or write to them they would 
hold his cotton, the failure of the defendant to reply will be 
construed as an approval of their conduet in disobeying his 
instructions as to the sale of the seven bales of cotton on its 
arrival, and holding the same, as they informed him they 
should do. But the balance of the cotton shipped by the de- 
fendant to the plaintiffs without any instructions as to the 
time of sale stands upon a different footing. The silence of 
the defendant as to the time of sale of the balance of the cot- 
ton shipped by him to the plaintiffs without any instructions, 
cannot relieve them from the performance of their duty to 
him as factors in the sale of his cotton, as regulated by law 
and the usage and custom of the trade. If, without instruc- 
tions, they took upon themselves the responsibility of holding 
the defendant’s cotton after its arrival, on a declining market 
for an unreasonable time, and loss resulted in- consequence 
thereof, they are responsible for such loss. The silence of the 
defendant in relation to the violation of his orders as to the 
sale of the seven bales on arrival cannot be considered as any- 
thing more than a ratification and condonation of their past 
neglect and conduct as to that particular lot of cotton, and not 
as a permission given to them by him for any future neglect 
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of duty as his factors in making sale of the other lots of cot- 


ton subsequently consigned to them without any instructions © 


as to the time of sale. The question therefore still remains, 
whether the giving of the two drafts by the defendant with a 
full knowledge of all the facts, was intended by the parties to 
be a full and final settlement of the plaintiff’s account. The 
evidence was conflicting as to that point in the case, and the 
jury should have been allowed to consider the evidence offered 
by the defendant as well as that offered by the plaintiffs. 

3. There was no error in overruling the motion to reject 
the answers of Wilson because the thirteenth cross-interroga- 
tory was not substantially answered. 

In view of the charge of the court to the jury excluding 
the consideration of the defendant’s evidence in relation to 
what was the intention of the parties as to a full and final 
settlement of the plaintiff’s account at the time the drafts 
were executed, the judgment of the court below should be 
reversed and anew trial granted. 

Judgment reversed. 


McCay, Judge, concurred, as set forth in the two first head- 
notes. He furnished no other opinion. 


TRIPPE, Judge, concurred as follows : 


1. I concur with doubts in the judgment that the court be- 
low erred in charging that if McLendon, when he signed the 
drafts, knew of the sales of the cotton, and the times of the 
sales, then his signing the drafts with that knowledge was a 
recognition and adoption of the acts of plaintiffs, and he was 
liable for the payment of the drafts, and that if, with such 
knowledge, he signed and delivered the drafts, he thereby 
waived all defense he might have had, if any, to the accounts 
exhibited. Of course these doubts do not extend to the right 
of McLendon to claim a correction of any mistakes or errors 
in the charges ; but of them there was no proof. 

2, The effect of the refusal of McLendon to reply to the 
letters received from plaintiffs was to raise a presumption that 
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he approved of what his factors had done and of what they 
proposed to do, so far as he was informed, and in the absence 
of anything to rebut such presumption, he is to be considered 


as having consented to the delay that had occurred in making | 


sales. But such presumption extends not beyond his notice 
to them of his disapproval of their not having sold at earlier 
dates, and for a reasonable time after such notice. Any 
charges or losses by decline of prices after such reasonable 
time, should not be charged against him. 


ALFRED Prescott, plaintiff in error, vs. Joun Krna, de- 
fendant in error. 


A suit was pending in favor of R. against T, and his sureties. The sure- 
ties held a mortgage given by T on certain personal property. They 
consented to the sale of the mortgaged property on the condition that 
the proceeds were to be deposited with K, to be applied to the judg- 
ment of R when obtained. This was done before P obtained judg- 
ment against T : 

Held, that the money in the hands of K was not subject in a proceeding 
by garnishment to be appropriated to the judgment of P, although it 
was older than the one in favor of R. 


Garnishment. Before Judge James JoHNson. Muscogee 
Superior Court. November Term, 1873. 


Prescott sued out process of garnishment on a judgment 
obtained on November 30th, 1872, in Muscogee Superior 
Court, for $526 85.against James F., and Robert R. Thweatt, 
drawers, and Redd, Hatcher & Thomas, acceptors, and had 
the same served on John King. The garnishee answered, and 
a traverse was filed. 

The evidence upon this issue made in substance the follow- 
ing-case: Prior to the service of said process of garnishment 
James F’, Thweatt made two deposits with King, who was a 
banker, one of $120 00 and the other of $180 00. About 
the time.of these deposits Robert R. Thweatt, as trustee, 
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placed in his hands a note for $400 00 on certain parties, pay- 
able to said Thweatt, as trustee, or bearer. The amount due 
on this note had been collected before the aforesaid service. 
These deposits were made upon the following agreement : 
There was a suit pending in favor of James K. Redd, ex- 


ecutor of Owen Thomas, deceased, against James F, Thweatt 


and his securities, upon his bond as temporary administrator 
of said Owen Thomas. The securities upon said bond, as in- 
demnity, held a mortgage upon certain personal property of 
James F’, Thweatt, which the latter desired to sell. The se- 
curities consented to said sale upon condition that the proceeds 
thereof should be deposited in the hands of King, to abide 
the termination of the suit aforesaid. The deposits above re- 
ferred to (including the note) covered the proceeds of said 
sale. 

It further appeared that Redd, executor, had since recovered 
in said suit a judgment for $3,200 00. King had not paid 
the money to him on account of said garnishment. 

The court charged the jury, “that if the special deposit 
was made under an agreement that the same was to be held 
by King, and by him to be turned over to Redd, executor, in 
the event he was successful in his suit, and he, Redd, had been 
successful, then the said King was not liable to the plaintiff 
as garnishee of said Thweatts.” To which charge plaintiff 
excepted. 

The jury found for the garnishee.’ The plaintiff assigns 
error upon the aforesaid ground of exception. 


_G. E. Tuomas, for plaintiff in error. 


Preasopy & Brannon, for defendant.’ 


TRIPPE, Judge. 


The sureties of Thweatt held a mortgage to indemnify 
themselves as such sureties against a certain liability due Redd 
as executor of Owen Thomas, deceased. This claim was in 
suit, and whilst it was pending it was agreed by the parties 
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that the property—the same being personal property, and 
Thweatt desiring to sell—should be sold, and the proceeds 
placed in the hands of King, to abide the result of the liti- 
gation on Redd’s suit. This was done according to the agree- 
ment. Before Redd obtained judgment, Prescott, the plain- 
tiff in error, obtained one against Thweatt, and served King, 
the depository as above stated, with a summons of garnish- 
ment. The securities of Thweatt had also sued out an injunc- 
tion restraining the sale of the mortgaged property. 

Under this state of facts we think equity requires the ap- 
propriation of the proceeds of the sale of the mortgaged 
property thus raised and specially deposited, to the payment 
of the judgment against the sureties. They had a prior lien 
on the property by virtue of the mortgage for their indemni- 
ty. It was not lost by the agreement to sell and to make a 
special deposit of the proceeds, to stand in lieu of the proper- 
ty. No fraud was charged, either as to the mortgage, or sale, 
or the deposit. Prescott’s judgment never had a lien on the 
property, for it was sold before his judgment was rendered. 
When the money was placed with King it was as a special de- © 
posit, made’ for the benefit of Redd, a creditor, and the sure- 
ties of his debtor. That debtor had no right to withdraw it, 
or to claim the fund unless Redd failed in getting judgment. 
Thweatt had admitted an amount to be due to Redd before 
the deposit was made, more than sufficient to absorb it, and 
Redd’s judgment is three or four times that amount. 

The judgment of the court below, holding that this fund 
should go to the judgment it was raised and specially deposi- 
ted to pay, was right. 

Judgment affirmed. 
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Jackson vs. Clark. 


Henry JACKSON, relator, vs. Honorable JAMEs M. CLarK, 
Judge, respondent. 


(McCay, J ndge, was providentially prevented from presiding in this case.) 


Jackson was charged with the offense of murder, as principal in the sec- 
ond degree. Upon his trial the record of the conviction of Martin, 
the principal in the first degree, was introduced in evidence. A mo- 
tion for a new trial was then pending in behalf of Martin. Jackson 
was convicted. Martin secured a new trial and was acquitted. The 
use of the record of his conviction was made a ground of a motion for 
new trial in the case of Jackson. Pending the consideration of this 
motion, counsel for movant, appointed by the court, without his knowl- 
edge or consent, withdrew the same and abandoned his case. Subse- 
quently, after the adjournment of the term of court at which Jackson 
was tried, other counsel renewed the motion. The judge refused to 
consider it. A bill of exceptions was presented to him, which he re- 
fused to certify, and the writ of mandamus is prayed for: 

Held, that the facts above stated present such an extraordinay case as 
required the judge, under section 3721 of the Code, to entertain the 
motion, and to certify the bill of exceptions to his decision thereon, 
Trippe, Judge, concurring. 


Mandamus. New trial. Bill of exceptions. Before the 
Supreme Court. January Term, 1874. 


For the facts, see the opinions. 
C. T, Goong, by brief, for relator. 


C. F. Crisp, Solicitor General, for respondent. 


WARNER, Chief Justice. 


This is an application for a mandamus to require the judge 
of the superior court to sign and certify a bill of exceptions 
to his refusal to grant a new trial in the case of the State vs. 
Henry Jackson, found guilty of the offense of murder, and 
sentenced to be executed. It appears from the record before 
us and the answer of the judge to the mandamus nisi, that 
one Martin and the defendant Jackson were jointly indicted 
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for murder, the former as principal in the first degree, the lat- 
ter as principal in the second degree. The defendants severed 
on their trial. Martin was found guilty as principal in the 
first degree, and the record of his conviction was read in evi- 
dence on the trial of Jackson, who was also found guilty as 
principal in the second degree. Martin obtained a new trial, 
and upon the second trial he was acquitted as principal in the 
first degree. A motion was made for a new trial in the case 
of Jackson by the counsel appointed by the court to defend 
him, on the ground that the record of the conviction of Mar- 
tin had been read in evidence against him over his objections, 
when upon the second trial it was made to appear that he was 
not guilty as principal in the first degree (the motion for a new 
trial in Martin’s case being then pending) by the verdict of ac- 
quittal on that new trial. The counsel appointed by the court 
to.defend Jackson, after having made the motion in his be- 
half for a new trial on the grounds before stated, and before 
the court had expressed any opinion in relation to its merits, 
in the presence and hearing of the court, withdrew said mo- 
tion, and abandoned the same, whereupon the court, at once, 
without proceeding further in the case, turned over the papers 
to the counsel aud gave the same no further consideration. 
Afterwards, other counsel representing the defendant, made a 
motion for a new trial, under the provisions of the 3719th and 
3721st sections of the Code, embracing the same grounds 
madeé in the original motion, and for newly discovered evi- 
dence, which motion the court overruled, and refused to 
sign and certify the defendant’s bill of exceptions. When the 
constitution of the state declares that “every person charged 
with an offense against the laws shall have the privilege and 
benefit of counsel,” it means that he shall have counsel who 
are able and willing to defend him, and protect his legal rights 
when put upon his trial for the offense with which he is 
charged. It was the duty of the counsel appointed by the 
court to defend this defendant; to have pressed his motion for 
a new trial before the court, and obtained the decision of the 
court thereon. If they had done so they might have obtain- 
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ed a new trial for him. In view of the general conduct of 
the profession in defending this class of our pauper popula-— 
tion, without fee or reward, with the same zeal and ability as 
if amply compensated for their services, and which is so cred- 
itable ‘to them, the abandonment of the defendant’s motion for 
a new trial without obtaining the judgment of the court there- 
on, presents such an extraordinary case in the courts of this 
state as required the court below, when it overruled the defend- . 
ant’s motion for a new trial, to have signed and certified his 
bill of exceptions. The defendant may or may not be guilty 
of the offense with which he is charged, but if he is guilty he 
is entitled’ to a fair and impartial trial, and is entitled to the 
privilege and benefit of counsel who will see to it that he has 
such a trial, and if he shall be found guilty according to the 
laws of the land, then let him suffer the penalty thereof. The 
newly discovered evidence furnished no legal ground for a new. 
trial, and we should not have required the judge to sign and 
certify the bill of exceptions on that ground. 

Let the order making the mandamus absolute be granted. 


TRIPPE, Judge, concurring. 


Where counsel have been appointed by the court to repre- 
sent a defendant in a criminal case, and after conviction a mo- 
tion is regularly made for a new trial and submitted to the’ 
judge, founded on grounds of grave and serious importance, 
and whilst the court is considering such motion, the same is 
withdrawn without the knowledge or consent of the defend- 
ant, such facts are sufficient to give a right to the party, under 
sections 3719 and 3721, of the Codé, to be heard in vacation, as 
is therein provided for motions for new trials to be made and 
heard at a time other than during the term when the new 
trial was had. 

The rule, in my opinion, should be, that when counsel thus 
appointed, propose to withdraw or abandon any legal proceed- 
ing of so grave importance to thé defendant thus situated, a 
motion for a new trial containing grounds that at once arrest 
the attention of the judge, as in this case, the court should 
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either require the counsel already appointed, to have the right 
of the defendant under the motion adjudicated or should ap- 
point other counsel for that purpose. No person situated as 
this defendant, should, without his knowledge or conseut or 
laches, be thus summarily deprived of his right to a motion 
for a new trial which has already been made, and which, as 
certified in substance by the judge, had challenged his grave 
and serious consideration. Whilst I could not approve of any 
ruling that would break down the barriers against negligence 
or laches, or weaken the provisions of the law requiring prop- 
er diligence from parties, I do not think such a rule as is now 
indicated would have that effect. It would give defendants, 
who are themselves helpless to secure such aid as they might, 
of their own volition, select for the defense of their legal rights, 
a full and fair opportunity of having all such rights legally 
passed upon, and at the same time leave ample and complete 
power in the courts so to have the law administered that jus- 
tice need not be delayed in her demands, 

As the motion was made in due time, under the law, and 
the defendant has not had the privilege of a jndgment on the 
merits of the grounds contained in the original application, 
and that, too, for causes of which he was not cognizant, and’ 
should not be held responsible, I am of the opinion that he 
is entitled to his writ of error. 


M. H. VanDykgE, plaintiff in error, vs. BEverty A. Mar- 
TIN et al., defendants in error. 


There was no error in the refusal to grant the injunction in this case. 


Injunction. Before Judge Knicur. Lumpkin county. 
At Chambers. January 7th, 1874. 


VanDyke filed his bill against Martin and Satterfield, sher- 
iff of Lumpkin county, making, substantially, the following 
case : 
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On August 7th, 1860, one William Martin represented to 
complainant that he owned an one-fourth undivided interest 
in a certain lot of land in Lumpkin county, and could find'the 
person who held the title to the other three-fourths. Desir- 
ing to purchase said land, in consideration that Martin woukd 
give to him his bond for titles to said one-fourth interest, con- 
ditioned to make to him a title to the same within nine months 
thereafter upon the payment of the purchase money, and that 
Martin would get up and procure to be madg a like good war- 
ranty title to the remaining three-fourths interest, when he 
could, or within the time hereinbefore specified, if complain- 
ant would pay for the same, he, together with one Benjamin 
Hamilton, executed two promissory notes, each for $500 00, 
payable to said Martin, or bearer. He expressly stated to 
said Martin, at the time of said purchase, that he did not de- 
sire the one-fourth interest unless he could also procure the 
other three-fourths. 

The bond referred to was executed on the day and year 
aforesaid, conditioned to make to complainant a warranty title 
to said one-fourth interest, “provided said VanDyke pays 
me five hundred dollars (for which a note is given,) within 
nine months from this date.” 

Martin never procured said title to said whole lot of land, 
nor tendered such title to complainant as he was bound to do. 
Nor did he make or tender to complainant any-title to any 
part or portion of said lot, wherefore said contract became 
void. 

In the year 186%., long after the maturity of said notes, 
and long after said contract had become void by its own 
terms, one of said notes came into the possession of the de- 
fendant, Beverly A. Martin, and was by him sued to judg- 
ment against complainant and Hamilton in the superior 
court of Lumpkin county. An execution issued upon said 
judgment, which has been levied upon the property of com- 
plainant. The note upon which said judgment was rendered 
was as follows : 


Von, uu. 5. 
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“$500 00. Six months after date, we or either of us 
promise to pay William Martin or bearer five hundred dol- 
lars, for services already rendered. 1st August, 1860. 

Given under our hands and seals. 

: (Signed) M.H. VanDyxz, ‘[t.s.] 
BENJAMIN HAMILTON, [L. 8.]” 


“Nov. 6th, 1866. Received $200 00. 
(Signed) Bev. A. Martin.” 


“Nov. 10th, 1866. Cr., by cash, $100 00. 
(Signed) - B.A. M.”’ 


Soon after the late war complainant’s house was searched 
and rifled by the Federal soldiers, his papers scattered and 
many destroyed. Under these cireumstances the aforesaid 
bond for titles was lost for several years, and was only found 
some twelve or eighteen months ago. In the interval, the ac- 
tion upon the note aforesaid came on for trial, and on account 
of the loss of said bond complainant was deprived of the de- 
. fense now sought to be set up. 

Said notes were given cotemporaneously with said bond, 
but at the request of Martin the note sued on was dated on 
another day, and purported to be for services rendered, he 
stating that he did not desire the other parties at interest in 
said land te know what amount of money he was obtaining 
for his interest in the same. 

Prayer, that the sale under said levy be enjoined; that the 
aforesaid judgment and execution be set ‘aside; that the writ 
of subpeena issue. - . 

The allegations of the bill were supported by the affidavit 
of Benjamin Hamilton. 

The defendants showed for cause why said injunction 


should not be granted, substantially, as follows : 

At the trial term of the case referred to in said bill, com- 
plainant, testified that he was but the security on said note, 
and judgment was rendered accordingly. ‘The execution 
‘based thereon was levied on certain property as belonging to 
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Hamilton. A claim was filed thereto by John Vanness, of 
New York, complainant being the security upon the bond. 
This claim was dismissed on May 20th, 1869. At the Sep- 
tember term, 1869, a motion for a new trial was made upon 
several grounds, and amongst them that of newly discovered 
evidence, covering the facts now presented by complainant’s 
bill. - The: motion was overruled. At the September term, 
1871, a motion was made to open the judgment on numerous 
grounds, This proceeding was dismissed at the April term, 
1872. An affidavit of illegality was filed by Hamilton, on 
the ground that the taxes had not been paid. This was dis- 
missed in 1872. A similar affidavit was filed by complainant, 
which met the same fate in August, 1872. 

Hamilton filed a bill: returnable to the September term, 
1870, against Harrison, sheriff of Lumpkin county, M. H. 
VanDyke and Beverly A. Martin, in which he charges that 
VanDyke alone, in 1860, made a verpal contract with Wil- 
liam Martin for a three-fourths interest in a lot of land in 
Dawson county, for which VanDyke gavethis note for 
$500 00, he, Hamilton, signing as security—charges Van- 
Dyke with fraud and insolvency, and prays an injunction 
solely on the ground that he was security. 

William Martin is dead, and therefore complainant and 
Hamilton are incompetent witnesses as to the contract em- 
braced in the note sued on. 

The injunction was refused, and complainant excepted. 


Wier Boyp, by brief, for plaintiff in error. 


W. P. Price, for defendant. 


TrippPeE, Judge. 


The judgment sought to be enjoined was obtained in April, 
1869. Both the parties to the note confessed judgment. The 
complainant having sworn that he was only security, judg- 
ment was accordingly so taken. Since that time, some seven 


or eight efforts have been made by affidavits of illegality, 
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affidavits under the+relief Jaws, and by injunction, to resist 
the collection of the debt. Now an injunction is asked, on 
grounds contradicting the note, the bond for titles, and in con- 
flict with several of the proceedings heretofore instituted, and 
the affidavits on which they were founded. Under the facts, 
the chancellor did not err in refusing ‘to add another injunc- 
tion to the vast mass of litigation that has already arisen in 
the case. We see no ground for granting it. The debtors 
paid a large portion of the debt in 1866, several years after 


the death of the payee. 
Judgment affirmed. 


JosePH FLEIsHEL et al., plaintiffs in error, vs. THomas J. 


House et al., defendants in error. 
' 

Whilst a prior purchaser of property on which there is a legal lien, may 
have an equity against subsequent purchasers of other portions of 
property on which the same lien attaches, to call upon them to dis- 
charge the lien* in the inverse order of their purchase, and to the ex- 
tent of the property they have purchased, if necessary, yet where the 
whole of the property has been in fact sold at the same time, at public 
auction, and some of the purchasers failing to comply with the terms 
of sale, others subsequently take the portions bought by such purcha- 
sers so failing, the reason on which a prior equity in favor of the first 
purchaser is founded does not exist, and they are all bound to con- 
tribute to the discharge of the lien in proportion to the amount re- 
spectively purchased by them.* 


Equity. Injunction. Vendor and purchaser. Contribu- 
tion. Before Judge Hopkins. Fulton county. At Cham- 
bers. November 11th, 1873. 


For the facts of this case, see the opinions. 
E. F. Hoag, for plaintiffs in error. - 
Hitt & CanpDLeER, for defendants. 


*This head-note is by McCay and Tripps, judges. How far it differs from the 
views of the chief justice may be seen by reference to his opinion. 
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Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, praying for an injunction to restrain the sale of certain 
city lots therein deseribed, as the property of McGuire. On 
hearing the application for the injunction i¢ was refused by 
the presiding judge, and the complainant excepted. 

It appears from the record that on the 31st of July, 1869, an 
attachment was levied on a tract of Jand in the city of Atlanta, 
as described therein, at the instance of Strickland, the plain- 
tiff, against McGuire, the defendant. Judgment was subse- | 
quently obtained on the attachment, which only bound the 
property attached. An execution issued on that judgment, 
commanding the sheriff to make tke money ont of the prop- 
erty levied on by the attachment. The defendant, McGuire, 
obtained a homestead in the property, and it was sub-divided 
into six lots, which were sold by an order of the ordinary at 
public outcry separately, and purchased by different parties, 
Adair claiming two of the lots under said sale, House claim- 
ing one of them, and the complainant claiming two of the 
lots, and the legal representative of O’Connor claiming the 
other let. On the 4th day of August, 1873, Strickland caused 
his attachment fi. fa. to be levied on the entire tract of land 
as described in the attachment. House and Adair who claim- 
ed three of the sub-divided lots, purchased the attachment fi. 
fa. and judgment from Strickland, who assigned and trans- 
ferred the same to House. The levy of the attachment fi. 
Ja. on the entire tract was then dismissed, and the execution 
has since been levied on the two lots claimed by the complain- 
ant. In our judgment, the original attachment created a lien 
upon the entire tract of land upon whieh it was levied, and 
the judgment rendered thereon bound that specific property 
of the defendant therein, and no other property of the defend- 
ant, and when that property was subsequently divided into 
separate lots and sold, the purehasers thereof took the same 
subject to the lien of the attachment, and should bear the 
common burden thereof in proportion to the value of their 
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respective interests in the property at the time they purchased 
the same. But it is said, admitting that to be so, still the in- 
junction was properly refused, because it was the right of the 
judgment creditor to make his money out of any of the prop- 
erty of his debtor that was subject thereto. That is undoubt- 
‘ edly the general rule, as was held by this court in Barden vs, 
Brady, 37 Georgia Reports, 660, when the judgment binds 
all the property of the defendant, but we are not so clear that 
it would be so under the facts of this case when the judgment 
only binds the specific property attached. But conceding that 
Strickland, the original judgment creditor, could have levied 
the execution on any separate portion of the property subject 
thereto in satisfaction thereof, at his pleasure, and that his as- 
signees of the judgment, as a general rule, would stand in his 
shoes, with the same ‘rights that he would have had, still, 
when it is apparent that all the purchasers of these sub-divi- 
ded lots are bound to contribute rateably to discharge the.com- 
mon burden resting upon the land before the sub-division and 
sale, the defendant, McGuire, being insolvent, why, under this 
state of facts, should the -assignees of the judgment, who are 
two of the purchasers of a part of the encumbered property, 
be allowed temporarily to protect their own property by hav- 
ing the execution levied on the property of other purchasers 
subject to the attachment lien, when those other purchasers 
can compel them ultimately to discharge their proportion of 
the common burden? In our judgment, under the facts dis- 
closed by the record, the injunction prayed for should have 
been granted so as to prevent circuity of action, and a multi- 
plicity of suits. 
Let the judgment of the court below be reversed. 


McCay and Trippe, judges, concurred as stated in the 
above head-note. They furnished no other opinions. 
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Mary E. Suaw, plaintiff in error, vs. Taomas Wy.ps, de- 
fendant in error. 

Where the verdict is one which should have been rendered under the ev- 

idence, and no error was cémmitted against the complaining party dur- 


ing the trial, it is error in the court to set it aside and grant a new trial 
on the ground that the verdict was without evidence to sustain it. ° 


New trial. Before Judge Gipson. Richmond Superior 
Court. October Term, 1873. 


Charlotte Bugg died testate, with the following provisions 
of her will of force : 

“Item. I give and bequeath to my grand-daughter, Mary 
Shaw, the daughter of Tilman Shaw, formerly of said county, 
and my daughter, Melvine, deceased, now a pupil at the Dow- 
er Institute school, South Carolina, the sum of five hundred 
dollars, ($500 00,) the same to be held in trust for her by my 
son-in-law, the said Thomas Wylds, whom. I direct to loan 
out the same to the best advantage, paying over to her, or to- 
wards her board and clothing, annually, the interest accruing 
upon said amount, and in case she should marry, with the 
written consent and approbation of her said trustee; then and 
in that event it is my will and desire that he do pay over to 
her the principal sum held by him in trust as aforesaid. 

“ Ttem. I give and bequeath unto my grand-son, Edmond 
Shaw, the brother of the aforesaid Mary Shaw, the sum of 
three hundred dollars, ($300 00,) upon the following terms 
and conditions, the same to be held in trust for him by my 
said son-in-law, the said Thomas Wylds, who shall pay over 
to him, or towards his board and clothing, the annual interest 
accruing upon said principal sum until the said Edmond ar- 
rives at the age of twenty-one years, when it is my will that 
he do receive, as his own property, the said principal held in 
trust as aforesaid, until which time it is my further will and 
desire that the said trustee do loan out said principal upon 
good and undoubted security.” 

Thomas Wylds qualified as executor, and received, as trus- 
tee, the legacy for Mary Shaw, January 19, 1856. On the 
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first of July, 1864, he settled with and took her receipt as 
follows, but has paid her nothing since : 


“ JuLy Ist, 1864. 
“Received of Mr. Thomas Wylds the interest of two hun- 


dred and and thirty-seven dollars and half in full. 
(Signed) “Mary Saw.” 


On the 31st of December, 1869, she instituted suit for in- 
terest from July 1, 1864, toJanuary 1, 1870, $210 00. The 
defendant pléaded the general issue and payment. 

_ The plaintiff offered the extract from the will and defend- 
ant’s admission of the receipt of the legacy, and his failure to 
pay the interest thereon since July Ist, 1864. 

Defendant offered his own testimony as follows: I got pos- 
session of the $500 00 of Mary Shaw on the 19th January, 
1856, and I lent it out first on interest in 1858. Mary Shaw 
became of age in 1862. I paid her up the interest to the Ist 
July, 1864. The last time, I lent it to Simeon A. Atkinson. 
He applied to me to lend him money. I told him I had no 
money of my own, but I had some belodging to others at my 
command, but that it must be well secured. He promised to 
give General A. R. Wright and Judge Gibson as security. 
General Wright was then a planter in Jefferson and was per- 
fectly good. I went to see my lawyer, Judge McLaws, who 
drew the will, about it, and he told me General Wright was 
good and I could safely lend Mary Shaw’s money on his se- 
curity. 1 then lent it to him on the 7th January, 1861. I 
took Atkinson’s note, indorsed by General A. R. Wright, 
for $700 00—$500 00 of the money was Mary Shaw’s and 
$200 00 was EdmondShaw’s. I had given Edmond Shaw 
$100 00 of his money before I paid her the interest on the 
$500 00 to July Ist, 1864. On February Ist, 1863, I got 
$200 00 from Atkinson for Edmond Shaw, and settled with 
him in full, and I came to Judge Mclaws and he drew the pa- 
per. I did not pay any more interest to Mary Shaw, but told 
her how her money was lost, and I went with her to Atkin- 
son for the money in the fall of 1865, and she agreed to call on 
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him for the interest, and not to pester me any more, and he 
agreed to it. In 1868 Mr. Miller wrote me a note about it, 
and I went to-see him and told him all-about it, and showed 
him the note. He told me that the note ought to be sued in 
Clarke county, where Atkinson was living. I gave him up 
the note to do what was ‘best, and paid him $1500. Af- 
terwards, Mr. Miller gave this paper. (See Exhibit A.) 
Afterwards, in 1872, Mr. Miller sent for. me and got me to 
pay him $11 50, the costs of the case. He told me that if 
this money lent to Atkinson was Mary Shaw’s money, I could 
not.be held responsible. I never returned the note for taxa- 
tion after 1864. Refused to deliver the note to Mary Shaw 
in 1865, because Judge McLaws advised me I could not do 
it until she married. I put this in bank to my own account, 
and received a notice, as indorser, when it was not paid. Mary 
Shaw never received any interest from Atkinson. 
The defendant then introduced the following receipt : 


(EXHIBIT A.) 
“ ATHENS, GA., February 4, 1868. 
“Received of Thomas Wylds, of Augusta, Georgia, for 
collection, a note, a copy of which is hereto appended, upon the 
following terms: ten per cent. 


Signed “LL. & H. Coss, Attorneys at Law.” 
(CoPy.) - 
* $700. Aveusta, GA., January 7, 1861. 


_ “Thirty days after date I promise to pay to the order of A, . 
R. Wright seven hundred dollars, at either bank in this city. 
Value received. 
(Signed) “Srmeon A ATKINSON, 
AIndorsed : “A. R. Wricur.” 


“ Received on the within, two hundred dollars. February 
1, 1863.” 


Then the fi. fa. from Clarke superior court against Atkin- 
son and Wright, on judgment rendered on the note February 
11, 1870, no return of nulla bona appearing upon the fi. fa. 
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Witu1aM R. McLaws testified as follows: I wrote the 
will of Charlotte Bugg, and was the adviser of Thomas 
Wylds, the executor under the will. Some time just before 
the war, or in the year 1861, he consulted with me about loan- 
ing out the money bequeathed to Mary Shaw, and asked me 
if General A. R. Wright, then Colonel Wright, was good se- 
eurity. I told him that he was; that I knew him well in 
Jefferson county, where he resided, and that: he was reputed 
to be a man of large wealth. I was frequently consulted by 
Mr. Wylds about the matter. The receipt produced, being 
the final settlement with Mary Shaw, is in my hand-writing. 

Wir1aM Gipson testified as follows: Remember being 
consulted by Mr. Wylds when he was loaning the money to 
Mr. Atkinson as to the responsibility of Colonel Wright ; 
told him that Colonel Wright was perfectly responsible. Col- 
onel Wright was reputed to be worth $100,000. Witness did 
not know where the money was loaned. I indorsed for At- 
kinson in 1861, and was sued and compelled to pay it in 1863. 

Frank H. Muxer testified as follows: In the fall of 
1867 I received an order from Mary Ev Shaw to collect from 
Thomas Wylids the interest due her on the legacy under the 
will of Charlotte Bugg. I communicated the fact to Mr. 
Wylds, and asked a settlement. He produced a note of S. 
A. Atkinson for $700 00, dated January. 7, 1861, at thirty 
days, indorsed by A. R.- Wright, the balance due on which 
he stated represented the money he held as trustee for Mary 
Shaw. I asked him why he had not proceeded to collect it? 
He stated he had tried but failed; I then asked him why he 
had not sued it? He replied that he did not know that it 
was necessary. I replied that if he tried by a suit and failed 
it was the best evidence that was required as to his desire to 
do his duty. He asked me then to undertake the matter for 
him; I declined to take charge of it, but offered to prepare 
the writ so that Atkinson could be held to bail, and the in- 
dorser bound, and forward it to a responsible attorney in 
Clarke county, where Atkinson resided, who would act for him, 
to which he expressed himself satisfied, and left the note with 
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me. I prepared the writ returnable to August term, 1868, 
of Clarke superior court, obtained Wright’s acknowledgment 
of service, as indorser, had him, as indorser, make affidavit to 
hold his principal to bail, and sent it, January 31, 1868, to L. 
& H.. Cobb, attorneys, in Athens, Georgia. In my letter I 
requested the Messrs. Cobb to sign the writ, take the case as 
their own, and send a receipt for the note, to be delivered to 
Mr. Wylds. For this service Mr. Wylds paid me $15 00, 
January 31, 1868. The receipt for him-was returned to me 
in letter of February 4th, 1868, and deliveréd to Mr. Wylds, 
who has since retained it. I told him I would wait to see the 
result of the suit, and did wait until compelled to sue to avuid 
the statute of limitations of 1869. I was informed by the 
Messrs. Cobb that the suit did not go to judgment until Feb- 
ruary, 1870, because not sooner reached, and in April, 1872, 
they returned me the ft. fa., stating that no property of At- 
kinson could be found, and asked me to collect from Mr. 
Wylds their fee, and the costs due the officers of court. I in- 
formed Mr. Wylds of this matter, delivered him the fi. fa. 
July 23d, 1872, and received the costs due the clerk and sher- 
iff, which I remitted that day, but he did not pay the Messrs. 
Cobb any fee. I never stated to him that if the money lent 
Atkinson was Mary Shaw’s he could not be held responsible. 
I have said to him repeatedly if he could satisfy a jury that 
the money loaned to Atkinson was that held for Mary Shaw’s 
benefit, and that he had used due and proper diligence 0 col- 
lect it, upon the non-payment of the note at maturity, he 
could not be held responsible. During this time I was the 
attorney of Mary Shaw. 

Plaintiff, in rebuttal, offered the testimony of Philip L. 
Cohen, as follows: I de not know of General Wright’s af- 
fairs previously, but he was solvent from 1868 to 1870. The 
money could have been made owt of him during that period. 
Am son-in-law and administrator of A. R. Wright. His es- 
tate is embarassed, and believed to be insolvent. Never heard 
of this debt until yesterday. 

The jury found for the plaintiff. 





68 SUPREME COURT OF GEORGIA. 
Shaw vs. Wylds. 


The defendants moved for a new trial, because the verdict 
was contrary to the evidence. The motiow was sustained and 
the plaintiff excepted. 


‘Frank H. MILier, by R. H. Cxark, for plaintiff in 
error. 


McLaws & GANAHRL, for defendant. 


TripPr, Judge. © 


The verdict of the jury was what the evidence required. 
The trustee seems to have done nothing for several years to- 
wards collecting the claim that was in- his hands, the note for 
the money he had loaned. He never instituted suit on the 
note until the counsel for defendant in error caused him so to 
do, and then after the judgment was obtained nothing further 
was done with it. There is no entry on it, and it may be 
added there is in the record no satisfactory proof but that it 
might have been collected at any time. It certainly could up 
to 1870, and the only proof to the contrary since that time is 
that the estate of the ‘indorser is embarrassed, and believed to 
be insolvent. That might well be, and yet a judgment ob- 
tained three years before the indorser’s death be perfectly 
good. The trustee doubtless relied on what he said was an 
understanding with the young lady, that she was “not to pes- 
ter him any more for the interest, but was to call on the bor- 
rower for it.” How could she do this, with the note in the 
trustee’s possession, and he refusing to let her have it? A 
trustee cannot thus discharge himself from his duty to make 
the proper effort to collect trust funds which he has loaned. 
He has accepted the trust, received the property, the law 
grants him compensation, and it would be unjust to allow 
him to reply to a female cestui que trust, just after she has 
reached her majority, that she must make her own collec- 
tions, and that she agreed so to do. And this, too, to be the 
collecting of the interest due on a note which is in his hands, 
and the borrower residing one hundred miles off. We are 
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satisfied the verdict is right, is what it ought to have been : 
and that a new trial should have been granted had it been 





otherwise. 
Judgment reversed. 







Lewis Scorie.p, plaintiff in error, vs. Wmi1amM Mc- 
NAUvUGHT, administrator, defendant in error. 






1. Where the vendee of property is to pay his vendor ten per cent. on 
the purchase money until it is settled in full, under the name of rent, 
such contrac} is usurious pon its face. 

2. A obligates himself to. convey to B certain property for $7,000 00, ten 
per cent. on the purchase money to be paid in semi-annual install- 
ments, as rent, until settled i full. During the war B transfers said 

‘ obligation to C for a valuable consideration. A sues B, and recovers 

judgments for the amount due on the same, with interest on the entire 
sum at ten per cent., and on each semi-annual installment, from the 
time it became due, at seven per cent., and levies on the property, 
having first filed a deed. € files his bill denying that there is as much 
due as the executions call for, pays what he considers the correct 
amount, and prays an injunction. The court chargés the jury that 
the contract between A and B was not usurious: 

' Held, that such charge was error, for it excluded from the consideration 
of the jury the question whether the value of the property transferred 
by B to C was sufficient, in good money, at the time of the transfer, to 
cover the amount then due for it to A, including usury. If it was, 
then C has no equity which would entitle him to be relieved against the 
usury. Aliter, if the property was valued upon a Confederate basis, 
and was insufficient for the purpose indicated. 

Tripper, J., dissented. 




















Equity. Vendor ‘and purchaser. Landlord and tenant. j 
Usury. Interest. Judgment. Before Judge Hopkins. 
Fulton Superior Court. April Term, 1873. 















For the facts of this case, see the opinions. 


D. F. & W. R. Hammonp, for plaintiff in error. 





Rosert Bavueu; L. E. BLECKLEY, for defendant. 
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Warner, Chief Justice. 


This was a bill filed by Lewis Scofield against William Me- 
Nauglht, administrator of L. Windsor Smith, to the April 
term, 1870, of Fulton superior court. 

The bill sets up that on the 4th day of April, 1861, N. E. 
Gardaer bought of said Smith, then in life, a certain parcel of 
land. in said county, describing the same, under the following 
agreement in writing, a copy of which was attached as an ex- 
hibit to the bill, to-wit : 

“This agreement made at Atlanta, Georgia, this 4th day 
of April, 1861, between L. Windsor Smith and N. E. Gard- 
ner, witnesseth, that in consideration of the purchase money 
and rents hereinafter mentioned, the said Smith covenants 
with the said Gardner, his heirs and assigns, as soon as the 
said purchase money and rents shall be fully paid, to convey 
to him, or them, by a good warranty deed the title to all that 
parcel of land in the city of Atlanta, lot one, block nine, of 
the Mitchell tract, so called, and bounded as follows: Com- 
mencing on the northwesterly line of Whitehall street, fifty- 
two feet from Hunter street, and running back parallel with 
that street to the back line of the said lot two hundred and - 
ten feet, more or less, thence parallel with Whitehall street, 
southwesterly fifty-three feet; thence parallel with Hunter 
street, towards Whitehall street, one hundred and twenty-six 
feet ; thence parallel with Whitehall street, southwesterly one 
foot ; thence parallel with Hunter street eighty-four feet, more 
or less, to Whitehall street; and thence fifty-four feet to the 
place of beginning, together with all the rights, privileges 
and appurtenances, rents hereafter accruing, and all erections 
and improvements thereon thereto belonging. And in con- 
sideration of the above, the said Gardner agrees to pay to the 
said Smith, his heirs or assigns, as purchase money for the 
said premises, $7,000 00 on the fourth day of January next ; 
and he also agrees to pay to the said Smith, his heirs or 
assigns, as his tenant of the said premises, until the said 
purchase money, without interest, and such rents, shall be 
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fully paid; rents at the rate of $700 00, a year, in install- 
ments of $350 00 at the end of each six months, until some 
part of the said purchase money shall be paid, and. thereafter 
his rents shall bear the same ratio to the amount of the pur- 
chase money unpaid, as seven hundred bears to seven thous- 
and. - But the said Smith shall not be bound to accept any 
payment, after the first, less than $500 00; and if proffered at 
any time after the fourth day of January next, he shall be given 
by the said Gardner six weeks notice of the same , proffered 
payment, and the said Gardner, his heirs or assigns, shall pay 
all taxes and other legal charges on the said premises, and 
sustain the loss of all sestiliuite thereto or damages from what- 
ever cause. : 

“The said payments shall be made in the city of Atlanta, 
unless the said Smith, his heirs or assigns, shall direct them 
to ‘be forwarded elsewhere, in which case the expense of such 
forwarding shall be borne by the said Smith. 

(Signed) L. Winpsor SmirH, [L. 8.] 
N. E.Garpner,__[1.8.]” 


























On the back of this instrument were three receipts for 

. money, one by L. Windsor Smith, dated April 14th, 1861, 
for $100 00; and one by William McNaught, administrator, 
dated April 14th, 1862, for $690 00; and one for $500 00, 
dated April 15th, 1862, signed by William McNaught, ad- 
ministrator. ; 

The bill further sets up that L. Windsor Smith died shortly 
thereafter, and William McNaught was duly appointed his. - 
administrator. ‘That after the death of said Smith and the 
appointment of said McNaught, administrator, on the 20th of 
May, 1862, the said N. E. Gardner sold to complainant, 
Lewis Scofield, his interest in a portion of said lot for 
$3,000 00, and represented that said McNaught would take 
Confederate money for the balance, and obligated himself in 

writing to comply with the terms of the agreement hereinbe- 
fore copied. The following is a copy of said writing, as set 
forth as an exhibit to the bill: 
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“GEORGI A—Fvtton County. 

“For value received, I hereby transfer and assign all my 
right, title and interest in and to the above and foregoing 
agreement or contract, and the property thereby conveyed, so 
far as relates to fifty feet fronting on Whitehall street, and 
running back one hundred and forty-three feet, the said fifty 
feet front commencing fifty-two feet from Hunter street, the 
‘ two store-houses on said lot being on said fifty feet front, and 
authorize and require said L. Windsor Smith, or his legal rep- 
resentative, to make the said Scofield a title to said fifty feet 
front, running back one hundred and forty-three feet, when 
said Scofield complies with the terms of said agreement or 
contract. “N. E. GARDNER. 

_* This 20th May, 1862.” 


» 


On the back of this is the following receipt : 


“ Received of Lewis &cofield, assignee, $1,000 00, as part . 
payment of the purchase money of the premises described in 
the within and foregoing contract. This 11th November, 
1865. — “Wititr1am McNaveut, Administrator.” 


The bill further states that a short time after the close-of . 
the war said McNaught, as administrator, brought suits against 
said Gardner upon said contract, and obtained judgment upon 
the said rent obligation, as well as for the principal of said 
debt that remained due, the entire interest being computed on 

. said obligation at ten per cent. per annum, with semi-annual 
' rests, and the interest being computed at seven per cent. on 
each semi-annual payment as it became due, making the ac- 
tual interest on said debt seventeen per cent. per annum ; that 
said Gardner made no defense to said recovery, being un- 
friendly to complainant, and being himself insolvent, and col- 
luded with the opposite party in order to get as large a re- 
covery as possible against himself, and waived the stay law, 
in order to get the sheriff to sell said property ; that said 
McNaught made and executed to said Gardner a deed and 
had it recorded, and then had said property levied on and ad- 
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vertised for sale, and claimant interposed a claim’; that short- 
ly afterwards complainant withdrew his claim, and agreed for 
the property to go to sale, and entered ‘into the following writ- 
ten agreement with said McNaught, administrator, a copy of 
which is attached to the bill as an exhibit, to-wit : 


“ Witu1amM McNaveut, administrator L. Winpsor SMITH, 
deceased, vs.: N. E. GARDNER, defendant, and Lewis Sco- 
FIELD, claimant. 

‘6 Fi. fas., etc., from "Fulton Superior. Court. 

“ Whereas, the above fi. fas. amounting to over $2,000 00, 
have been levied for the purchase money upon the property 
sold by said Smith to N. E. Gardner, which property was af- 
terwards bought by Lewis Scofield from said Gardner, with 
an agreement to pay off said Gardner’s liability to said Mc- 
Naught, administrator. And, whereas, a difference of opinion 
has arisen. between said McNaught, administrator, and said 
Scofield as to the legal liability of sdid Scofield as to the 
amount he should pay. 

“ Now, the said Scofield agrees that he will bid said prop- 
erty in when sold, taking the sheriff’s deed thereto at an 
amount sufficient to satisfy said contract, according to Mc- 
Naught’s construction thereof, and pay to the said McNaught, 
administrator, the principal and lawful interest on said con- 
tract, according to said Scofield’s construction thereof, and the 
difference between the two amounts shall remain open, bear- 
ing interest until a suitable adjustment can be had by suit or 
otherwise, which shall be immediately instituted, when the 
said Scofield shall pay off whatever judgment shall be ren- 
dered, and if none shall be, then the balance of said fi. fas. 
shall be delivered up to said Scofield, satisfied or otherwise, 
as he may require. 

“In witness whereof we have hereunto set our hands and 
seals, this the 6th day of July, 1869. 

“ Witu1aM McNavueut, Administrator, [L.8.] 
‘* L,, SCOFIELD, [u.s.]” 


On the back of this agreement is the following receipt : 
VoL, tur. 6. 





aes 
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$7,535 63. ATLANTA, GA., July 6th, 1869. 

“ Received of Lewis Scofield seven thousand five hundred 
and thirty-five 63-100 dollars, the amount in full acknowl- 
edged by said Scofield to be due on this agreement, said Mc- 
Naught insisting that there still remains due and unpafd 
3,134 31-100 dollars. “Wm. McNavuenut, Adm’r.” 


The bill further states that said McNaught brought a rule 
against the sheriff for the balance of the money which he 
claimed to be due; that said Scofield paid the amount of 
money specified in the above receipt, in full of principal and 
lawful interest due on said contract. The bill charged that 
the rent was not worth ten per cent. per annum on the pur- 
chase money agreed to be paid, and that the sale was made 
for $7,000 00 for the entire property, and defendant had no 
right under the contract or the law to claim more than that 
amount with lawful interest thereon. The bill further charged 
that. the improvements on said property were old and not of 
much value. 

The bill prays for the delivery up and cancellation of said 
executions, and for an injunction to restrain said McNaught 
from enforcing the same and from proceeding on said rule 
against the sheriff, and for subpcena. 

The bill set out the said fi. fas. as exhibits. The injunc- 
tion prayed for was granted. 

The defendant, in his answer, admits everything stated and 
‘charged in the bill, the correctness of all the exhibits, etc., 
except he denies the charges of fraud and collusion, and that 
the contract set up in the bill between said Smith and said 
Gardner was usurious. Does not admit that the premises 
were not worth for rent what was contracted for; says they 
were worth it up to a fire. 

The complainant introduced in evidence the contract be- 
tween Smith and Gardner, and closed. The defendant in- 
troduced no testimony. After argument, the court charged 
the jury as follows: “The contract in evidence in this case 
‘between L. Windsor Smith and N. E. Gardner is in writing, 
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and it is the duty of the court to construe it. It is not upon 
its face usurious, and if there be no other evidence before you 
as to its character, it would be’ your duty to find for the de- 
fendant. You will find whatever amount the evidence shows 
to be due to the defendant as principal without any interest 
up to the date of the judgment obtained by L. Windsor 
Smith against N. E. Gardner, and with interest from that 
date at seven per cent. per annum. 

“You will further find forthe defendant whatever amount 
the evidence shows to be due for rent, computing on the prin- 
cipal sum due from said Gardner to said Smith at the same 
rate that seven hundred bears to seven thousand, and making 
it fall due semi-annually, up to the date of said judgment ob- 
tained by said Smith against said Gardner, with interest on 
each amount from the time it falls due.” 

The jury retired and found a verdict for the defendant 
against the complainant for $2,552 20 principal, and $684 85 
interest. , 

The complainant moved for a new trial, on the ground that 
the court erred in charging the jury “that the contract intro- 
duced in evidence in said cause was not usurious, and the de- 
fendant was entitled to recover of complainant according to 
the terms of said contract.” 

The court overruled the motion, to which judgment of the 
court the complainant excepted. The complainant also ex- 
cepted to the entire charge of the court as above set forth. 

1, The first question to be considered in this case, is whether 
the contract made by Smith and Gardner was usurious upon 
its face. It is insisted that it was not usurious, because it 
was not for the loan of money, or for the forbearance to col- 
lect a debt. The act of the General Assembly of 1845, which 
was the law of this state defining usury when the contract in 
question was made, declares, “That all contracts, bonds, 
notes, and assurances whatsoever, made after the passage of 
this act, by or with an incorporated bank, or any person or 
persons, whether natural or artificial, for the payment of any 
principal on money, goods, wares, or merchandise, or other 
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commodities whatsoever, to be lent, covenanted to be per- 
formed upon, or for any usury, whereupon or whereby there 
shall be reserved or taken above the rate of seven per centum 
per annum, shall be void and of no effect, except so far as to 
authorize the recovery of the principal due thereon, and no 
more:” Cobb’s Digest, 393. Gardner purchased the prop- 
erty of Smith, and agreed to pay him therefor the sum of 
$7,000 00, on the 4th day of January, 1862, and also agreed 
to pay said Smith, as his tenant, until the said purchase 
money should be paid, rent at the rate of $700 00 a year, in 
installments, and the rent was to bear the same ratio to the 
purchase money unpaid as seven hundred bears to seven 
thousand, and said Gardner was to pay all taxes and other 
legal charges on the premises purchased by him of Smith, 
and sustain the loss of all accidents thereto, or damages from 
whatever cause. Gardner, as the purchaser of the property, 
was to run all risk and damage to the property as the pur- 
chaser thereof, and pay Smitli ten per cent. 6n the amount of 
the purchase price of the property, under the name of rent, 


and that is the sum and substance of the contract between 


the parties in relation to the time given by Smith to Gardner, 
within which the payment of the purchase price of the prop- 
erty was to be made. Although Gardner is called the tenant 
of Smith, he was not his tenant in contemplation of the law, 
and calling him tenant did not make him so. Where a party 
enters upon land under a contract of purchase the relation of 
landlord and tenant does not exist: Brown vs. Persons, 48 
Georgia Reports, 60. Gardner had the use of the purchase 
money which he agreed to pay Smith for the property on the 
4th day of January, 1862, until he paid it, and agreed to pay 
for the use thereof ten per cent. under the name of rent, and 
according to the provisions of the act of 1845, before cited, it 
was usury apparent on the face of the contract ; that is to say, 
such was its legal effect. Courts will not allow parties to 
evade the statute against usury, either directly or indirectly, 
by resorting to any trick or artifice for that purpose, especially 
when the intention is so patent on the face of the transaction, 
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as in this case. The relation of landlord and tenant did not 
exist between the parties, and Gardner did not owe Smith 
any rent, as such. The ten per cent. on the amount of the 


purchase money which Gardner agreed to pay Smith for the’ 


property, was for the use of the money due therefor until 
paid, and calling it rent did not alter the legal effect of the 
transaction so far as the question of usury is concerned. In 
our judgment, the contract was usurious upon its face, and 
the court erred in charging the jury to the contrary thereof. 
2. But, it is insisted, that notwithstanding the contract be- 
tween Gardner and Smith may have been usurious, still, the 
complainant, Scofield, has no equity which will entitle him to 
any relief against the usury in that contract, for the reason 
that he has been paid by Gardner in the transfer of the prop- 
erty to him, te discharge that contract, including the usury. 
If the value of the property transferred by Gardner to Sco- 
field, under the contract between them, was of sufficient value 


at that time in good money to have covered the amount then . 


due for it, including the usury, then Scofield has no equity 
which would entitle him to be relieved against the.usury ; for 
if Gardner paid him ia property, at a fair valuation in good 
money at the time, to pay off the debt due for it, including 
the usury, then Scofield has not been hurt. But if the prop- 
erty which Gardner transferred to Scofield for the purpose of 
paying off that debt was valued upon a Confederate basis, 
then he has been hurt just to the extent of the difference of 
the value of the property in good money and its value in 
Confederate money at.the time the contract was made between 


them, and that was a question which should have been sub- . 


mitted to the jury under a proper charge of the court. - The 
charge of the court that the contract between Smith and 
Gardner was not usurious, necessarily excluded from the con- 
sideration of the jury the other facts in the ease upon which 
the complainant’s equity was based to be relieved from the 
payment of the usury. 

Let the judgment of the court below be reversed. 


McCay concurred, but furnished no opinion. 


, 
ita eed ae oat a Te —_———_— 





























SUPREME COURT OF GEORGIA. 
Scofield vs. McNaught. 





TripPPE, Judge, dissenting. 


Though there be usury in the contract between Smith and 
‘Gardner, yet, when Scofield purchased from Gardner, an al- 
lowance was reserved by him out of the price he was to pay 
for the lot for the purpose of discharging what Gardner owed 
his vendor, and he agreed so todo. With this agreement ex- 
isting, and the amount reserved being in the hands of Sco- 
field, Gardner permitted the judgment to go against him. In 
my opinion, Scofield cannot now set up the usury in the orig- 
inal contract with Smith, and thus leave a large portion of the 
judgment against Gardner to be paid by him. The purchaser 
from Gardner ought not thus to be allowed to avail himself 
of a statute not intended for his benefit, and to obtain an in- 
terest in land which his vendor never agreed or intended to 
transfer to him. Post vs. Dort and the Bank of Utica, 8 
Paige’ Chancery Reports, 639; Given vs. Kemp, 13 Massa- 
chusetts, 574; Morris vs. Floyd, 5 Barb. 130. These decis- 
ions fully sustain the foregoing position, and, besides, it is 
consistent with reason, justice and principle. 

If there be any special equitable facts connected with Sco- 
field’s purchase from Gardner, which would entitle him to 
such a right, they should have been charged in the bill and 
proved at the trial. The mere statement in the bill that Gard- 
ner told complainant that his creditor would take Confederate 
money, is not sufficient. He does not state that he was there- 

» by induced to give more than he otherwise would have 
promised, or that the price of the land was increased on ac- 

: count of its being estimated in that currency, nor how he was, 
or could have been, in any way injured by such a statement on 
the part of Gardner, nor does he charge that the statement was 
false, or fraudulent, or that he ever offered to pay the debt in 
Confederate money, or that he was notified it would not be re- 
ceived. 

On the trial there was indeed no testimony, and none offered, 
that such a representation had ever been made by Gardner, 
nor does the answer of the administrator aid complainant. 
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Under the bill and the evidence, the case was simply that 
the complainant bought of Gardner nearly the whole of the 
lot, agreeing to pay, and reserving of the price he was to give, 
a sufficient amount to pay Gardner’s debt. So far as it ap- 
pears from the evidence, complainant asks that the property 
in his possession shall not be forced to pay the unpaid portion 
of the debt now in judgment against Gardner, thus leaving 
sueh portion open to be enforced out of Gardner, whilst he 
demands that he be allowed to retain the amount he reserved 
to pay the same. 

Although the Court may have erred in ‘its charge to the 
jury, that there was no usury in the contract between Smith 
and Gardner, yet, under the facts shown by the record, the 
complainant could not set up the usury, and the verdict being 
such as the jury would have been compelled to render under 
the evidence, I think the judgment should be affirmed. 


Cicero THARPE, plaintiff in error, vs. ALBERT G. FosTEr, 
defendant in error. 


1. Under the Act of March 16th, 1870, a laborer could sue out a process 
to enforce his lien for labor performed either in the county of his em- 
ployer’s residence, or where his property might be, but the process 
should be made returnable to the proper court of the county of de- 
fendant’s residence, if he reside in the state. 

2. The issue made in such proceedings by the counter-affidavit of the de- 
fendant, should be returned to and tried in the same court. 

8. The execution in this case having been sued out in the county of Bibb, 

and made on its face returnable to the superior court of that county, 

and the defendant being a resident of the county of Morgan, the judg- 
ment of the court below, setting aside the same, is affirmed. 


Laborer’s lien. Jurisdiction. Venue. Before Judge HILt. 
Bibb Superior Court. April Term, 1873. 


On February 20th, 1873, Tharpe foreclosed a laborer’s lien . 


against Foster for $342 00, with interest from January Ist, 
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1873, and had the execution based thereon, levied on fifteen 
bales of cotton then in the county of Bibb. The affidavit of 
foreclosure stated that the services, as laborer, were rendered 
on a plantation of defendant, situate in said county. The 
defendant filed a counter-affidavit, setting up among other 
defenses a want of jurisdiction in Bibb superior court, on the 
ground that he was not a resident of said county, but of the 
county of Morgan. The issue thus formed was, by consent, 
heard before the court without the intervention of a jury 
upon the following agreed statement of facts: 

“That defendant did not and does not reside in said county 
of Bibb, but that he was and is a resident of Morgan county, 
Georgia ; and that the cotton levied on is, in fact, the identi- 
cal cotton alleged by plaintiff to have been raised by himself, 
as a laborer, on defendant’s plantation, in said county of Bibb.” 

The court sustained the defense and ordered the foreclosure 
and execution to be set aside. To which ruling plaintiff ex- 
cepted. 


R. W. Jemison, by brief, for plaintiff in error. 
Waitt te & Gustin, for defendant. 


TrippE, Judge. 


1. In the case of Hardeman & Sparks vs. Brown and De- 
Vaughan, 49 Georgia Reports, 596, the summary process 
was sued out in the county of Macon, and the defendant 
resided in Houston. A claim to the cotton levied on was 
returned to the court of Macon county. It is true the point 
was not presented or passed upon, whether the process was 
properly sued out in the county of Macon. But it was 
there held that if an issue be made upon a lien foreclosed 
under the steamboat Jaw, or if there be a claim of the prop- 
erty, the papers are to be returned, and the issue tried in the 
county of the defendant’s residence. If this be so, the pro- 
‘ cess should be returnable to the same county. And so we hold 
in the case of such process being sued out by a laborer. It 
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should be made returnable to the proper court of the county 
of defendant’s residence, if he reside in the state. 

But the main question is, can the process issue in another 
county than that of the residence of the defendant? ‘The act 
of March 16th, 1870, is silent on this point. We do not think 
there is any constitutional difficulty in the way of suing it 
out in another county. Section 12, Article v. of the consti- 
tution, after reciting where equity cases, cases involving titles 
to land, etc., shall be tried, says, all other cases shall be tried 
in the county where the defendant resides’ With this pro- 
vision in all the constitutions, it has been held that an attach- 
ment can be issued by an officer of one county and returned 
to the courts of another: 36 Ga., 597; Code, sections 3265, 


' 8269, 3272. The act of 1869, Code, section 4082, declares 


that “any person who may have rent due, may, by himself, 
his agent or attorney, make application to any justice of the 
peace within the county where his debtor may reside, or where 
his property may be found, and obtain from such justice a dis- 
tress warrant,” etc. If an issue be made, it is provided that 
it shall be “returned to the court having cognizance thereof.” 
Would not this be a court.in the county of defendant’s resi- 
dence. So in the cases of foreclosure of mortgages on per- 
sonal property. The affidavit may be made before.any officer 
of the state authorized to administer oaths, which shall be 
filed in the office of the clerk of the superior court of the coun- 
ty where the mortgagor resides or did reside at the date of the 
mortgage, if not a resid.at of the state, and such clerk shall 
issue the execution. It is true in the case of a mortgage the 
final process is to issue in the county of defendant’s residence; 
for in such cases it is not the officer administering the affida- 
vit who issues the execution. But in cases of attachments the 
process which is levied, and distress warrants, by which prop- 
erty may both be levied on and sold, may issue out of the coun- 
ty of the residence of the defendant. In this case the laborer 
claimed his lien on cotton, the product of his labor, then in 
Bibb county, and the process was levied on the cotton. The 
defendant resided in Morgan county. Section 1990 of the 
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Code Says, , the person prosecuting such lien, either for himself 
or as guardian, etc., must, by himself, agent or attorney, make 
affidavit before a judge of the superior court, or the ordinary 
of the county in which the personal property may be, or the 
defendant may reside, showing the lien, ete., and upon such 
affidivit being filed, if before a judge of the superior court or 
the ordinary, with the clerk of the superior court of such 
county, it shall be the duty of such clerk to issue an execu- 
tion, ete. The affidavit in this case was made before the judge 
of the superior court of Bibb county, and the execution was 
issued by the clerk of the superior court of that county. We 
think the execution was properly sued out and issued under 
the facts of the case. 

2, 3. But it was returned to the wrong court. It was, on 
its face, made returnable to the superior court of Bibb county. 
From what has been said already it will be seen that it should 
have been made returnable to the proper court of Morgan 
county. As the execution was before the judge of the supe- 
rior court of Bibb county, and returnable to that court, his 


judgment ordering the execution to be set aside was Correct, 
but the proceedings to foreclose, or for the enforcement of the 
claim, should have been allowed to stand, so that another ex- 
ecution might issue if plaintiff » so desired. 

Judgment affirmed. 


Marraa A. Merrit, plaintiff in error, vs. Tue STATE OF 
GeoraiA, defendant in error. 


1 Unless the conviction of the offense of murder is founded solely on 
circumstantial testimony, neither the presiding judge nor the jury has 
authority to commute the punishment from death to that of imprison- 
ment for life in the penitentiary. 

2. The circumstantial testimony which authorizes the commutation of the 
punishment for the offense of murder, is that which only tends to es- 
tablish the issue by proof of various facts, sustaining by their con- 
sistency the hypothesis claimed. 
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3. The courts are as much bound to decide and administer the law in 
criminal cases, as in all other cases confided to their jurisdiction by 
the constitution and laws, and juries are bound to conform thereto. 

4. Where the evidence of the homicide having been committed by the 
defendant is direct, and the jury returns a verdict of guilty, but recom- 

mending that the defendant be imprisoned for life in the penitentiary, 

the verdict should be set aside as illegal. 









Murder. Commutation. Circumstantial evidence. Jury. 
Verdict. Sentence. Before JudgeStrozer. Dougherty Su- 
perior Court. April Term, 1873. 












For the facts of this case, see the decision. 






H. Moraay, for plaintiff in error. 






B. B. Bower, solicitor general, for the state. 






WaRNeER, Chief Justice. 









Martha Ann Merritt was indicted for the offense of mur- 
der, in the superior court of Dougherty county, and charged 
with the unlawful killing of one Polly Ann Quick. On the 
trial of the case, the jury found the defendant guilty, and re- 
commended that she be imprisoned in the state penitentiary 
for life. A motion was made for a new trial on the grounds 
that the verdict was contrary to law, and without law, con- 
trary to the evidence, and the weight of the evidence, and be- 
cause of newly discovered evidence since the trial, which mo- 
tion was overruled by the court, and the defendant excepted. 

It appears from the evidence in the record that the defendant 
and deceased got into a quarrel about the defendant’s hus- 
band ; the parties lived near each other ; a paling fence di- 
vided their respective yards or lots. The deceased was on 
her own side of the fence, standing up against it. Lizzie 
Moore, a witness for the State, swore that she was present and 
saw the rencountre between the parties, that after using abu- 
sive and opprobious language to each other, the defendant 
went into her house, laid déwn her child, went to a table, 
picked up a knife, and then came out of the house, rolled up 
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her sleeves, opened the knife, approached deceased, who was 
standing with her hands on the palings, made a stab at her 
and hit the palings; she again stabbed and struck deceased 
in the right breast, immediately under the right nipple. De- 
ceased said, “Don’t cut me any more, for you have killed me 
now.” Defendant then said, “God damn you, if I have not kill- 
ed you, I am going to do it now, you’and all the balance.” 
The knife was about a foot long when open, handle about six 
inches long, and blade same length. Witness saw that the 
whole blade went in when deceased was stabbed. This took 
place on Friday, and deceased died the following Sunday. 

Lucy Chapman, a witness for the State, was also present; saw 
the stabbing and substantially corroborates the statement of 
Lizzie Moore; says deceased was in her own yard doing noth- 
ing; had her hands on the palings; helped deceased into her 
room; she was bleeding, and remained with her until she 
died ; she appeared to suffer very much. 

Doctor Davis, a witness for the state, says he made a post 
mortem examination of deceased after her death; found a 
wound on the right breast made by some sharp instrument, 
which entered into the chest ; it was about one inch wide, and 
five or six inches deep. ‘The wound penetrated the diaphram, 
and punctured the liver. The wound, in his opinion, would 
produce death, and in his opinion, that wound did produce 
death in that case, from the result of inflammation. 

Doctor Cromwell, sworn in behalf of the defendant, stated 
that he saw the deceased on Sunday, the day she died; de- 
scribed her condition, and was of the opinion she died of 
pneumonia, though from the description of the wound given 
by Doctor Davis, thinks it would, in a majority of cases, have 
produced death. 

It will be noticed that there is no evidence in the record 
that the deceased was physically indisposed from pneumonia, 
or otherwise, prior to the day on which she was stabbed by 
the defendant, which was on Friday, and she died the next 
Sunday thereafter. . 

1. As before stated, the jury, by their verdict, found the 
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defendant guilty of the offense for which she was indicted, and 
recommended that she be punished therefor by imprisonment 
in the penitentiary for life, and the question is, whether that 
was a legal verdict under the evidence in this case? In other 
words, had the jury the power and authority, under the law 
of this state, to return a verdict recommending a commutation 
of the punishment of: the defendant from death to imprison- 
ment in the penitentiary for life, under the evidence in the 
case? The defendant was indicted for the offense of murder, 

and the jury found her guilty of that offense. By the penal 
code of this state the punishment of murder shall be death, 
except when the conviction is founded solely on circumstantial 
testimony. When the conviction is had solely on circumstan- 

tial testimony, then it is discretionary with the presiding judge 

to impose the death penalty or to sentence the defendant to 
imprisonment in the penitentiary for life, unless the jury try- 

ing the traverse shall recommend that the defendant be im- 
prisoned in the penitentiary for life, in that case the presiding 
judge has no discretion, but is bound to commute the punish- 
ment from death to imprisonment for life in the penitentiary. 
The general rule of the law is that the crime of murder shall 

be punished with death, the only exception to that general 
rule is, when the conviction for that crime is founded solely 

on circumstantial testimony: Code, 4323. It follows, there- 
fore, that unless the conviction of the defendant was founded 
solely on circumstantial testimony, neither the presiding judge 

nor the jury had the power or authority, under the law, to 
commute the punishment for the crime of murder from death 

to that of imprisonment for life in the penitentiary. 

2. But it is said the testimony in this case is circumstantial, 
because it is doubtful whether the deceased died from the 
wound inflicted by tke defendant or from pneumonia. If the 
deceased died from pneumonia, then the defendant was not - 
guilty of the offense charged against her in the indictment. 
But the jury found her guilty of the offense charged against 
her, which negatives the fact that the deceased came to her 
death by pneumonia, or from any other cause than the one al- 
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leged in the indictment. Was the cause of the death of the 
deceased, as alleged in the indictment, proved solely by cir- 
cumstantial testimony? The testimony of the two witnesses 
who were present and saw the wound inflicted by the defend- 
ant upon the body of the deceased, was direct and positive; 
there is no circumstantial testimony in regard to the infliction 
of the wound on the body of the deceased, as alleged in the 
indictment, and which the jury have found caused her death. 
Their verdict, as to the truth of that charge, could not possi- 
bly have been founded solely on circumstantial testimony, 
when the two witnesses who were present and saw the wound 
inflicted, swore directly and positively to the fact. If, how- 
ever, we consider circumstantial testimony and circumstantial 
evidence to mean tlie same thing, then direct evidence is de- 
fined by our code to be that which immediately points to the 
question at issue ; circumstantial evidence is defined to be that 
which only tends to establish the issue, by proof of various 
facts sustaining by their consistency the hypothesis claimed : 
Code, 3748. It is therefore but reasonable to say that the 
circumstantial testimony, as contemplated in the 4323d sec- 
tion, which authorizes a commutation of the punishment of 
murder from death to imprisonment for life in the peniten- 
tiary, shall be the same as defined in the 3748th section. Our 
own Code clearly defines the distinction between direct evi- 
dence and circumstantial evidence, and the words “ if the con- 
viction is founded solely on circumstantial testimony,” con- 
tained in the 4323d section, should be construed in accordance 
with that definition, and when so construed and applied to the 
evidence in the record before us, there was no circumstantial 
testimony as to the fact of the killing of the deceased by the 
defendant, as charged in the indictment on which her convic- 
tion was founded, much less was that conviction founded 
solely on circumstantial testimony. The punishment for mur- 
der, under our law, in all cases, is death, except in one in- 
stance only, and that is when the conviction is founded solely 
on circumstantial testimony. In all convictions for murder, 
except the one stated, the courts have no power or authority 
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under the law, to inflict any other punishment than the death 
penalty, nor have juries any power or authority, under the 
law, by their verdicts, to recommend any other punishment, 
except when the conviction is founded solely on circumstan- 
tial testimony. 

3. But it is said that the juries being the judges of the law 
and the facts in criminal cases, the courts cannot interfere and 
set aside this verdict as illegal on the motion of the defendant. 
This,argument would prove entirely too much. The practi- 
cal effect of it is to require the courts to abdicate their con- 
stitutional power and jurisdiction in respect to the adminis- 
tration of the laws of the state, and subject the legal rights 
of the citizen to the exclusive arbitrament and decision of the 
juries of the country. If the argument is sound, and the 
courts have no power or authority to decide what is the law 
of the land in criminal cases, but the juries have the exclu- 
sive power and authority to decide what is the law, then they . 
would have the power and authority to decide that any law 
enacted for the punishment of crimes, from murder down to 
the lowest grade of felony, was unconstitutional and void, 
and that no one should be punished for a violation thereof, 
or if punished at all, should be punished at their discretion, 
and not as the law prescribes. The courts are as much bound 
to decide and administer the law in criminal cases as in all 
other cases confided to the jurisdiction thereof, by the consti- 
tution and laws of the state. Wheré is the power vested by 
the constitution, to decide what is the law of the state appli- 
cable to the trial of criminal offenses, including the constitu- 
tionality of legislative acts, in the courts or in the juries of 
the country? If the argument is sound that the juries have 
the exclusive power to decide what is the law of the land in 
criminal cases, independent of the courts, it necessarily fol- 
lows that they have the power to decide the constitutionality 
of all legislative acts defining criminal offenses. 

4. Inasmuch as the jury, under the testimony disclosed by 
the record in this case, had no power, or authority, under the 
law, to recommend by their verdict a commutation of the 
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death penalty to that of imprisonment in the penitentiary for 
life, the verdict was illegal, and should have been set aside on 
the defendant’s motion. 

Let the judgment of the court below be reversed. 


McCay, Judge, concurred on special grounds, but fur- 
nished no written opinion. 


Tom SmirH, plaintiff in error, vs. Toe STATE oF GeorGtIA, 
defendant in error, 


1. To sustain a verdict of guilty of assault with intent to murder, the ev- 
idence should show that had death ensued from the assault, the de- 


fendant would be guilty of murder. 
2. If the prosecutor in this case had been slain, the defendant, under the 
Jaw and evidence contained in the record, could have been convicted 


of no higher offense than manslaughter. 


Criminal law. Assault with intent to murder. Before Judge 
Hat. Newton Superior Court. September Adjourned Term, 
1873. 


Tom Smith was placed on trial for the offense of assault 
with intent to murder, alleged to have been committed upon 
the person of one Arthur Jackson, on the 10th of May, 1873. 
The defendant pleaded not guilty. The evidence for the state 
made, in brief, the following case: 

Sam Hunter and Steve Cody were playing marbles in the 
road, and Arthur Jackson was seated on the fence looking on, 
when defendant came up. He said to Jackson that he wanted 
to bite his ears like he used to bite them. Jackson replied 
that he should do no such thing. Defendant said, “ damn 
you, I will bite them anyhow.” At the same time he jumped 
on Jackson and endeavored to bite his ears. Jackson pushed 
him off. He then grabbed at Jackson, scratching his face, 
causing the blood to flow. Jackson said that if a man played 
with him, he did not want him to tear the blood out, and to 
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go off and to let him alone. Defendant replied, “by G—d, 
may be you don’t like it, and if you don’t, you need not take 
it.” Jackson told him to go off from him. He advanced 
on Jackson again, saying he would bite his ears some, and 
pulled him off the fence. Jackson caught him by the breeches 
and turned him over the fence backwards. He carried Jack- 
son’s hat over with him. Milton Gill, who was standing by, 
said, “ Jackson, if you don’t mind you will break that nig- 
ger’s neck.” Jackson said to defendant that he did not in- 
tend to let him fall so hard, and asked himrif he was hurt. 
He said he was not. Jackson asked him to hand his hat over. 
defendant said, “ wait, damn you, let me hit you first.” He 
then handed the hat over, cotemporaneously hitting Jackson 
in the eye. He then got over the fence and caught Jackson 
around the neck, who said to him, “Smith, you ain’t no man, 
go away; I could whip you witha hickory.” He replied that 
it was a “G—d d—d lie, by G—d.” Jackson said, “Smith,. 
aman give me the damned lie in Covington this morning, 
and I hate fer a man to keep on giving me the damned 
lie in cold blood.” He replied that “it was a G—d d—n ° 
h—Ill fired lie, by G—d, and if you don’t like it, you need 
not take it.” Jackson slapped his face. He said, ‘Jackson, 
are you mad?” Jackson replied that he was not. He then 
said “stay here until I come back.” He left and went home, 
which was about two hundred and fifty yards from the place 
where they were scuffling. Jackson moved away from the 
fence and sat down in the road. After the lapse of ten or 
fifteen minutes, he heard the defendant hollow, “Clear the 
way you women and children, by G—d.” He was about fifty 
yards from Jackson, and had two double-barreled shot guns. 
Jackson jumped up and told him to shoot, that nobody was 
afraid. He placed the gua which he had in his right hand 
against the nearest palings, and took the other one from his 
shoulder. Jackson said, “shoot ahead, here is your mule,” 
and at the same time stepped to the side of and between the 
palings. The defendant fired. Jackson returned to the centre 
of the road and asked him what he meant. He replied, “I 
VoL. LI. 7, 
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mean to shoot, G—d d—n you.” Jackson said, “shoot quick 
for Iam coming'to you,” at the same time advancing on him. 
When Jackson was within thirty yards of him a seeond shot 
was fired, the shot striking Jackson on the right side. Jack- 
son told him to shoot again as he was coming at him. The 
defendant threw down the empty gun and took the other and 
half cocked it. Jackson was advancing on him so fast that 
he pulled the trigger, but the gun would not go off. He 
cocked it again, but by this time Jackson had reached him 
and struck the muzzle of the gun. It went off and the shot 
lodged in his head. The last shot also struck his left arm. 
He seized the gun in his right hand and struck at the defend- 
ant’s head. ‘The blow missed his head, struck the ground 
and broke the gun in pieces. Jackson had a switch in his 
hand at the commencement of the difficulty about as large as 
his thumb. He threw it down in the road. 

The evidence for the defense did not materially alter the 
case made by the state. It tended to show that Jackson was 
very violent in his conduct to defendant before the shooting, 
and that he commenced advancing upon the defendant as 
soon as he saw him with his gun, telling him to shoot, and that 
all three shots were fired under these circumstances. Also, 
that when Jackson struck at defendant with the gun, he did 
not miss him, but, on the contrary, cut his head very badly. 

The jury returned a verdict of guilty. The defendant 


moved for a new trial because the verdict was contrary to 
ithe law and the evidence. The motion was overruled, and 
defendant excepted. 


H. D. Capers, by J. J. FLoyp, for plaintiff in error. 


T. B. CaBaniss, solicitor general, by PEEPLEs & How- 
‘ELL, for the state. 


TRIPPE, Judge. 


It has been so often decided as to what the evidence must 
show to sustain a conviction for the offense of an assault with 
intent to murder, that it is unnecessary to do more than mere- 
ly to reiterate it here. Had death ensued from the assault, 
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and from the circumstances of the killing, the defendant 
would only have been guilty of manslaughter then he cannot 
be guilty of an assault with intent to murder, when there is 
no killing. All the ingredients of murder, except the kill- 
ing, enter into and are necessary to constitute the crime of 
assault with intent to murder. At least there must be malice, 
express or implied, that would make the assailant a murderer, 
had he taken life in the assault. Jf there cannot be murder 
without malice, there cannot be an intent to murder unless 
the same element of malice appears: Jleeks ts. The State, 51 
Georgia, 429, and Jackson vs. The State, 51 Georgia, 402. As 
this case goes back for another trial, the testimony will not 
be discussed here, further than to say that the record shows 
that the defendant had stopped and put down his guns, when 
the prosecutor started towards him, with threatening invita- 
tions to shoot—that he was coming—to shoot quick—that he 
was coming to him, etc., etc. The defendant seems to have 
been but a weakling compared to-the prosecutor, who had 
already shown his complete power to do as he might please 
with defendant. The evidence for the defense certainly makes 
out a case that would not have been murder had the defend- 
ant killed the prosecutor, and it could scarcely have been 
worse under the prosecutor’s own statement, if what he says 
about the first firing be stricken out. As to that firing, it 
does not appear that defendant shot at the prosecutor, or in 
what direction he did fire. It is probable he did fire at him, 
but the prosecutor says “he stepped to the side of and behind 
the palings.” This was before the firing. The defendant 
was fifty yards off; some, and most of the witnesses, made it 
a good deal farther. The prosecutor then sprang out, rushed 
towards the defendant, with the threatening declarations, and 
with the effort to do great violence to defendant when he 
reached him. It was under these circumstances the other 
firing took place. But the matter will be passed on again by 
a jury, and no further comment on the testimony will be 
made. 
Judgment reversed. 
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James H. Hua & Company, plaintiffs in error, vs. Joun 
NEAL, defendant in error, 









1. A scire facias to revive a judgment may issue in vacation on the pa- 
rol application of the plaintiff to the clerk of the court where the record 
is, and no order of court is necessary to authorize the clerk to issue 
the writ. 

2. It is not a good ground to dismiss a scire facias to revive a judgment- 

that the plaintiff has caused an execution upon the judgment to be 

levied, and that the levy is still undisposed of. 














Dormant judgment. Scire facias. Before Judge Srro- 
ZER. Dougherty Superior Court. April Term, 1873. 












Scire facias issued on December 22d, 1869, at the instance 
of John Neal, returnable to the next June term of Dough- 
erty superior court, requiring James H. Hill & Company io 
show cause why a certain judgment against them for $6,- 
913 64 principal, besides interest and cost, obtained by W. - 
W. Woodruff & Company, at the December term, 1857, of 
said court, and assigned to Neal, should not~be revived. 
Hill & Company moved to dismiss said proceedings because 
said scire facias had not been issued under an order of court, 
and because at the time it was issued the execution based upon 
said judgment was levied upon various parcels of land, and 
plaintiff was pressing said levy to a sale, when stopped by 
the interposition of claims, all of which were still pending. 
The motion was overruled and defendants excepted. 
















W. A. Hawkins; Lyon & Irvin; Vason & Davis, 
for plaintiffs in error. 





Wrieut & WARREN, for defendants. 






- McCay, Judge. 








1. It is plainly implied from section 3607 of the Code, 
that a sci. fa. to revive a dormant judgment may issue 
in vacation. There is no hint in the section of any applica- 
tion to the court. The writs to be signed by the clerk; he 
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is to make copies of it, and undoubtedly the uniform practice 
in this state has been fer the clerk to issue the writ in vaca- 
tion on simple application of the party seeking it, or his attor- 
ney. And this was and is the English practice. In Peters- 
dorff’s Abridgement, title Sei. Fa., and nete to the title, it 
is said, in terms, that the writ issues in ‘vacation. In Tidd’s 
Practice, 2 vol., 1122, it is said that the writ is made out by 
the plaintiff’s attorney and signed by the signer of the writs. 
In Foster on Sei. Fa., 73, Law Library, (Johason’s) it is said 
the writ is the declaration; that they are synenymous. In 
fact, the sci. fa. consists mainly in a recital ef what ap- 
pears of record in the keeping of the clerk ; any additional 
fact recited therein is stated to be at the suggestion of the 
party suing out the writ: Foster on Sei. Fa., (2.) At com- 
mon law all suits, and this is im the nature of a suit, were 
commenced by suing out the writ, and this was always in va- 
cation, and on the mere application of the plaiatifi The 
declaration was net filed until the defendant appeared. It is 
clear, therefore, to us that the practice unifermly. pursued 
here in cases of sei. fas., is as nearly in accord with the practice 
in England as the nature of our courts and officers will per- 
mit, and that a sei. fa. may issue in vacation by the clerk on 
the mere parol application of the party seeking it, and that it 
is proper for the clerk to make such recitals in it as the party 
shall suggest. 

2. If there is an entry of a levy on the fi_fa. aud the judg- 
ment be in fact dormant, the levy is simply void; it is no 
levy, and the plaintiff, by suing out his writ, abandons it. 

Judgment affirmed. 


Joun Bian, plaintiff in error, vs. Ricnarp B. StTRancEe 
é al., administrators, defendants in error. 
A brought a suit against B in the statutory form, upon an open account. 


The bill of particulars attached to the declaration set forth the account 
Thus: ‘‘ January 1, 1869.—‘‘ To rent of house in 1868, $150 00.” 
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B pleaded that A agreed, in 1869, to let him have the rent of the house 
and pay him $75 00 for boarding his (A’s) son that year. The jury 
found for the plaintiff $150 00, the. full amount of his claim, with the 
interest from the Ist of February, 1870. Afterwards, on the levy of 
the execution, a contest arose whether certain land was subject to be 
sold, and this depended on whether the debt was contracted before or 
after July 22d, 1868: 

Held, that upon the face of the record it was uncertain whether the lot 
was rented in 1868 or 1869, and it was error in the judge to refuse to 
permit B to show by parol, what was the true date of the renting. 
Warner, Chief Justice, dissented. 


Evidence. Before Judge HerscHet V. Jounson. Wash- 
ton Superior Court. October Term, 1873. 


An execution in favor of Richard B. Strange e¢ al., admin- 
istrators of John J. Strange, deceased, vs. John Bland, based 
upon a judgment for $150 00 principal, besides interest and 
costs, rendered at the April term, 1871, of Washington supe- 
rior court, was levied upon certain lands. The defendant 
filed an affidavit of illegality upon the ground that the prop- 
erty was exempt from levy and sale, having beefi set apart to 
him as a homestead under the Act of 1868. 

Upon the issue thus formed, the plaintiffs introduced the 
record of the suit in which said judgment was rendered. The 
declaration was in complaint, based upon the following bill of 
particulars : 


“ John Bland to John J. Strange, Dr. 


“January Ist, 1869.—To rent of dwelling house and lot in 
Linton, Hancock county, for the year 1868, ..-9150 00.” 


To this action the defendant pleaded that the plaintiffs’ in- 
testate was indebted to him in the sum of $225 00 by an 
agreement to give him the said rent, and the further sum of 
$75 00 for the consideration that said intestate’s son should 
board with him in said house; that he pleads this sum asa 
set-off, and claims a judgment for $75 00, the surplus over 
and above the amount claimed by the plaintiffs. 

To the plea was attached the following bill of particulars: 
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“ John J. Strange to John Bland, 







“To board of son for the year 1869..........s0+s000 «+. $225 00 
CUNGEE, Te nSeee PONE ois ccc ccc sicdpeconcecsncveccsnses 150 00 
Balance due John Bland............cccceccesceccsescceee 






The jury found for the plaintiffs $150 00, with interest 
from February Ist, 1870, and judgment was rendered accord- 
ingly. 

The defendant proposed to show by parol that the debt 
upon which the aforesaid judgment and execution were found- 
ed, was contracted subsequent to July 21st, 1868. Upon ob- 
jection made, this testimony was excluded by the court, and 
defendant excepted. 

The judge certifies that his “impression now is, that the | 
witness by whom it was thus attempted to impeach the ver- | 
dict, was one of the jurors who rendered it.” | 

The jury found for the plaintiffs. Error is assigned upon 
the aforesaid ground of exception. | 














J. A. Rogson, by Peeptes & Hows t, for plaintiff in 
error. 






No appearance for defendant. 






McCay, Judge. 





Whilst I fully recognize the existence as well as the impor- 
tance, both to parties and to the public, of the rule that judg- 
ments are conclusive as to all matters put in issue, or which, 
under the rules of law, might have been put in issue, I am 
still of opinion that the court was in error in refusing to per- 
mit the affiant to show the true date at which the debt upon 
which the judgment was founded was contracted, and that 
there was nothing in the proposal to do this infringing, or in 
the least interfering with, the integrity of the rule to which I 
have alluded. 

It must be noted in the first place that it is the judgment 
and not the declaration and pleas that makes the estoppel. 
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The declaration and pleas are only evidence, as explanatory 
of the judgment. It is not, therefore, every fact stated in a 
declaration which a judgment in favor of the plaintiff con- 
clusively establishes. If the declaration state a fact which 
the judgment does not necessarily involve, or if the fact be 
immaterial or surplusage, the judgment does not establish it : 
Phil. Ev., Cowen notes, 2 vol., 20, 21, 13, 15, 14. 

The date of an account is only material to show that the 
debt is within the period of limitation, or to fix the time | 
when interest is due upon it. The common counts in as- 
sumpsit are promises upon debts due before that time, but the 
precise day is not stated usually in assumpsit. In our stat- 
utory form all that is required is to state that so much is due 
upon an account, with a reference to a bill of particulars at- 
tached: Code, 3393. To require each item of the bill of 
particulars to fix the date with precision at which it was con- 
tracted, or to require it to be amended, if the proof fail to fit 
it in date and precise amount, would, as I think, be absurd. 
" Surely, one may present a bill of particulars for fifty pounds 
of sugar at ten cents, dated Ist of July, 1870, and recover 
for forty pounds at eight cents, of a different date without 
an amendment. The truth is our Jones’ form, as it is called, 
for an open account, or unliquidated demand, covers parol 
contracts, implied contracts, or a quantum meruit, or a quantum 
valebat, and neither the date nor amount are treated as such 
allegations as that there would be a variance if the proof 
showed a different date oramount. If this beso, and I think 
the law is unquestionable, then a judgment on such a claim may 
always be explained since the precise date or amount set out 
in the bill of particulars is not material. 

For myself, under the rules well established by the books 
on this subject, I should say that in suits upon open accounts, 
when the details of the account appear by bill of particulars, 
the date fixed in the bill of particulars and amount of the 
item may always be shown to have been proven on the trial 
differently from what is stated in the bill, if for any reason it 
becomes important to get at the truth. The rule that parol 
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evidence will not be received to vary or contradict written, 
does not apply to bills of parcels, or bills of particulars : 
1 Greenleaf’s Ev., sec. 305, and note. 

But though I am satisfied that the rule does not exclude 
this evidence in any case where the date or amount is not 
descriptive of a paper, but appears merely in a bill of partic- 
ulars which is intended only to show the items which make 
up the gross sum sued for, and thus give defendant notice of 
the nature of the claim ; yet, it does not need so wide a rule . 
as that to cover this case. The bill of particulars fixes only 
the year. Perhaps this rent was to be paid under a contract 
for a fixed sum, and the contract was not made or the amount 
fixed until after July, 1868, or even later. Who shall say? 
What right has anybody to say that because the house is 
stated to have been occupied in 1868, that the contract was 
made at the time possession was taken? But there is a 
stronger view of this case than even this. The plea claims 
two things, to-wit: That the house was, in fact, .rented in 
1869, and was paid for by defendant boarding plaintiff’s son 
in the house during that year. The jury, it is true, find 
against the defendant in the payment, but they find for the 
plaintiff for the full amount claimed, with interest from 1st 
February, 1870. As I understand this verdict, it is a finding 
that the year of the renting commenced in February, 1869, 
and ended February, 1870, and the judgment, so far from be- 
ing conclusive that the contract was made in 1868, proves, if 
it proves anything on the subject, that the renting was from 
February, 1869, to February, 1870. The verdict is inexpli- 
cable, except upon the assumption that the year of the renting 
ended February, 1870. If the plaintiff was entitled to in- 
terest at all, it was from the end of the year from which the 
property was rented. Had the jury found, as the plaintiff’s 
declaration claimed, they must have given him interest from 
1st January, 1869. Instead of that, they find interest only 
from Ist February, 1870. We must assume that when the 
plaintiff came to prove his case he found that in fact the rent- 
ing was from Ist of February, 1869, to the same date in 1870, 
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and as the judgment is the matter which estops, it seems to 
me that if there be any estoppel it is upon him who says that 
the verdict and judgment are wrong. The jury found ac- 
cording to the statement of the plea, to-wit: that the renting 
was during 1869, after Ist of February, up to lst of February, 
1870. Taking the declaration, plea and verdict together, 
and the inference is almost irresistible that the jury have 
found that the debt was contracted upon a.renting in 1869, 
_ and that it was due Ist February, 1870. At any rate, in the 


conflict between the verdict and the sworn statement of only ~ 


the year in the declaration, and the denial, in effect, of this in 
the pleadings, I think that parol evidence ought to have been 
admitted when offered, going to show the renting was in 1869, 
and not in 1868. 

Judgment atlirmed. 


TrIPPE, Judge, concurred, but furnished no opinion. 


Warner, Chief Justice, dissenting. 


This case came before the court below on an issue formed 
on an affidavit of illegality to an execution which had been 
levied on property claimed by the defendant as a homestead. 
The ground of illegality, as set forth in the defendant’s affida- 
vit, is that the execution is proceeding illegally against him, 
because the land levied on had been set apart for the benefit 
of himself and family as a homestead, and that the debt was 
contracted in 1869, and the homestead is not subject to levy 
and sale. On the trial of the issue the jury found the home- 
stead subject to the execution. It appears from the bill of ex- 
eeptions that the plaintiff offered in evidence at the trial the 
record of the suit and judgment on which the execution is- 
sued, from which it appears that the defendant was sued on 
an account for $150 00 for the rent of a house and lot for the 
year 1868. To the plaintiff’s action the defendant pleaded 
that he was not indebted to the plaintiff in manner and form 
as set forth in plaintiff’s declaration, that plaintiff was indebt- 
ed to him the sum of $225 00, by an agreement with defend- 
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aut to give him the said amount of house rent, and the fur- 
ther sum of $75 00, in consideration that the plaintiff’s son 
should board in the said house rented to him by the plaintiff 
in 1869. On the trial of that suit the jury found a verdict for 
the plaintiff for the sum of $150 00, with interest from the 
first day of February, 1870. Judgment was entered on the 
verdict, and the execution which issued thereon was levied on 
the defendant’s homestead. The defendant offered to prove 
by one of the jurors who rendered that verdict that the debt 
on which the execution was founded was contracted subse- 
quently to 1868, for the purpose of showing that his home- 
stead was not subject to the payment of that debt. The court 
rejected the testimony offered, on the ground that parol evi- 
dence could not be admitted to contradict the record in the 
original suit, and if parol evidence could be admitted for that 
purpose one of the jurors who rendered the verdict was not 
a competent witness to prove what the jury intended to find 
by their verdict. - 

It appears on the face of the record of the suit in which 
the judgment was obtained, that the plaintiff sued the de- 
fendant for $150 00 for the rent of a house and lot for the 
year 1868. ‘The defendant joined issue with the plaintiff on 
the allegation that the contract was made for the rent of the 
house for the year 1868, and alleged that the plaintiff had 
agreed to give him that amount of house rent, and the further 
sum of $75 00 for the board of his son in said house in 1869, 
On the trial of that issue the jury found a verdict for the 
plaintiff for the sum of $150 00 for the rent of the house for 
the year 1868, as alleged in his declaration. The issue made 
by the pleadings in that suit, as shown by the record, was 
whether the defendant was indebted to the plaintiff for the 
rent of the house for the year 1868, and the jury found that 
he was so indebted. There is no allegation in the pleadings 
of any contract, express or implied, for the rent of the house 
and lot for the year 1869 which could have authorized the 
jury to find a verdict for the rent thereof for that year. The 
allegation of the defendant in his plea is that the plaintiff 
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agreed to give him the rent for the house for boarding his son 
in 1869, not that he rented the house from the plaintiff in 
1869. . 

The distinct issue made by the record in the former suit 
was whether the defendant was indebted to the plaintiff $150 
for the rent of the house and lot for the year 1868, and there 
is no allegation in the record which could have authorized the 
jury to have found a verdict for the rent of the house for any 
other year than the one alleged in the record offered in evi- 
dence. ‘There were two distinct issues made by that reeord— 
first, whether the contract was made by the defendant for the 
rent of the house for the year 1868, as the plaintiff alleged 
in his declaration ; second, whether the defendant was entitled 
to his set-off for the board of the plaintiff’s son in 1869, as 
alleged by the defendant in his plea. On the trial the jury 
found both issues in favor of the plaintiff against the defend- 
ant. Was the parol evidence offered by the defendant at the 
trial for the purpose of showing that the verdict of the jury 
was rendered in that case on a contract made for the rent of 
the house in 1869, admissible in view of the allegations con- 
tained in the record offered in evidence by the plaintiff? In 
my judgment, it was not, for the reason that it contradicted 
that record ; in other words, the parol evidence was offered to 
contradict the judgment of the court which had been rendered 
on the issue made between the parties by the pleadings in that 
record. But it is said that inasmuch as the jury found a ver- 
- dict for the plaintiff for $150 00, with interest from the 1st 
day of February, 1870, that they must have intended to have 
found that the contract for the rent of the house was made in 
1869. The reply is that there is no allegation in the plead- 
ings contained in the record which would have authorized 
them to find that fact. The verdict was rendered on the con- 
tract as alleged in the pleadings, and the only contract al- 
leged therein was made in 1868. The fact that the jury found 
interest on the contract alleged in the pleadings only from 
February, 1870, does not prove that the contract was not 
made in 1868, as alleged; it only proves that the jury, for 
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some good reason, equitable or otherwise, apparent to them, 
thought that the defendant ought not to pay interest on the 
alleged contract until Ist February, 1870, and that: is all that 
can be fairly said of it. In no legal sense can it be said that 
because the jury found interest on a contract alleged to have 
been made in 1868 only from the 1st of February, 1870, that 
therefore they intended to find that the contract was made in 
a different year than the one sued on, the more especially as 
there was no allegation in the pleadings which would have 
authorized them to have done so. The distinct issue was made 
by the pleadings in the former suit as to whether the eontract 
for the rent of the house was made between the parties for the 
year 1868, and that issue was found against the defendant in 
that suit, and a judgment, as evidence between them as to mat- 
ters directly in issue, was conclusive until reversed or set aside : 
Code, 3826. 

In my judgment, it would establish a dangerous precedent 
_ to allow parol evidence to be admitted to contradict the rec- 
ords of the courts, and to show what was the intention of the 
jury in finding their verdict, two years after the same had 
been rendered and judgment entered thereon, as in this case. 
The verdict of a jury may be amended in mere {matter of 
form after the jury have dispersed; but after it has been re- 
ceived and recorded and. the jury dispersed, it cannot be 
amended in matter of substance, either by what the jurors 
say they intended to find, or otherwise: Code, 3492. Besides, 
the defendant in this case has had his day in court; he has 
been heard in relation to the contract alleged to have been 
made by him in 1868, and judgment has been rendered against 
him thereon, and he cannot, by an affidavit of illegality, go 
behind that judgment and allege that it was rendered on a 
contract made for a different year than the one alleged in the 
record of that judgment: Code, 3671. 

In the view which I have been enabled to take of this 
case, on the statement of facts disclosed by the record, I am 
of the opinion that the judgment of the court below should 
be affirmed. 
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Ardis vs. Smith e¢ al. 


JouHN ARDIS, trustee, plaintiff in error, vs. Joan A. Surtu, 
administrator, e¢ al., defendants in error. 


1. Where A, as administrator of B, sold the land of the estate to C, tak- 
ing his notes for the purchase money, and giving bond for titles when 
the notes should be paid, and afterwards took from C certain negroes, 
and other effects, the property of C’s wife under a trust deed, in part 
payment of the notes, taking a bill of sale to himself for the negroes 
and accounting to the estate for the amount credited on the notes: 

Held, that upon obtaining a judgment upon the unpaid notes against C, 
it was the right of A, as administrator, to file his deed to the land, un- 
der the statute, in pursuance of his bond for titles to C, and sell the 
land for the unpaid purchase money, and that there is no equity in the 
trustee of the wife of C to follow the trust property misappropriated 
by C, even with the knowledge of the administrator of A, into-the land 
or into the estate of A, to the injury of said estate. 

2. No person but those interested in an estate as heirs or creditors, have 
a right to complain of any informality in a sale of the land of the 
estate so as to set aside the sale. 


Injunction. Trusts. Administrators and executors. Be- 
fore Judge McCurcuHEeNn. Gordon county. At Chambers, . 


April 28th, 1874. 


John Ardis, as trustee for Ann J. Skelly and her children, 
filed his bill containing substantially the following allegations: 

A marriage contract was entered into on the 31st day of 
August, 1842, between one John G. C. Key, Ann J. Ardis 
and complainant, as trustee, whereby certain property, in said 
contract specified, was conveyed to complainant, in trust for 
certain purposes therein specified. He accepted the trust, and 
the marriage between said John G. C. Key and Ann J. Ardis 
was shortly thereafter solemnized. Key died without leaving 
any child of said marriage living. The said Ann intermar- 
ried with one Thomas W. Skelly on the 6th day of Novem- 
ber, 1857. Skelly made a private contract with one John A. 
Smith, as administrator of one Abbott, deceased, for the pur- 
chase of a settlement of land at $12,000 00, with the under- 
standing that said Smith was to get an order of court and sell 
the same, as administrator, at public sale, to perfect the title. 
Suid land was sold by said Smith in the spring of the year 
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1860, and Skelly bid it off at $8,000 00, which was its full 
value at the time, but gave his notes for $12,000 00, in pur- 
suance of said private contract of sale. Skelly was poor and 
had no property, and said Smith knew it at the time of said 
contract and sale. He also was aware of the fact that the 
property of which said Skelly was in possession and control- 
ling was trust property under said marriage contract; yet, nev- 
ertheless, he expected to be paid for said land out of said 
property and money. Skelly paid to Smith, as administrator 
as aforesaid, out of said trust funds and property, the sum of 
$7,100 00, and he received the same with notice of that fact. 
An injunction was prayed against said Printup, as adminis- 
trator of Thomas W. Skelly, restraining him from selling the 
land as the property of his intestate, but none was then prayed 
against said Smith, as administrator of said Abbott. Smith 
answered the bill, denying notice of the trust when he re- 
ceived said payments from said Skelly for said land. 

On the 2d day of March, 1874, said Smith, as administra- 
tor, caused an execution that had been obtained in his favor 
for the unpaid purchase money of said land, against Printup, 
as administrator of Skelly, in the superior court of the county 
of Gordon, to be levied on said land, and caused the same to 
be advertised for sale by the sheriff under said’ execution. 
Complainant then amended his bill for the purpose of tracing 
the amount of said trust fund paid by said Skelly to said 
Smith, as administrator as aforesaid, and fixing the same as a 
trust on said land, and alleging that said Smith, as adminis- 
trator, used and appropriated said trust funds to the payment 
of the debts of said Abbott, and that his estate was insolvent, 
and that said Smith was insolvent, and praying for an injunc- 
tion against said Smith, as administrator, to restrain the sale 
of said land under said execution. : 

On the hearing of the application for injunction, the an- 
swer of said Printup was read, and also the answer of said 
Smith to the original and amended bills, denying notice of 
said trust at the times of said payments, and that either he 
or said estate was insolvent, and setting up that he had filed 
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a deed to the land in the clerk’s office, conveying the same to 
said Skelly, and was proceeding to sell as provided by the 
statute. 

Complainant read the answers of said Ann J. Skelly and 
Ellen Butler to interrogatories showing notice of said trust to 
said Smith at the time of said payments received by him from 
said Thomas W. Skelly. The chancellor refused the injunc- 
tion and complainant excepted. 

This is the third time this case has been before this court. 
See 39 Georgia Reports, 648 ; 49 Georgia Reports, 602. 


WarreN Akin; W. H. Dasney, for plaintiff in error. 

Trustee may follow misappropriated fund: Code, sections 
2333, 3152. Abbott’s estate ought to be charged therewith: 
46 Georgia Reports, 297; 47 Ibid., 73; 8 Massachusetts Re- 
ports, 209, cited in 11 Georgia Reports, 5; 24 Georgia Re- 
ports, 259; 2 Richardson, 239. 


A. W. Hammonp & Son, for defendants. 

Smith bought the negroes for himself. He could not buy 
them for his wards, His answer denied every material aver- 
ment in the bill: Connally vs. Cruger, 40 Ga. R., 261. The 
deed was not recorded in Georgia: Code, section 1778. By 
Mrs. Kelly’s evidence, she and her husband consented: 40 
Georgia Reports, 261, supra.. If children lost by Ardis’ care- 
lessness, he is answerable and is solvent. Smith, administra- 
tor, could not bind Abbott’s estate by contract: 11 Georgia 
Reports, 5; Worthy vs. Johnson, 8 Georgia Reports, 240, (7.) 
A fortiori is not the estate liable for his torts. Judge’ disere- 
tion not abused, 


McCay, Judge. 


1. Whilst we are not clear that equity ‘would not authorize 
this lady to follow the effects, by her consent put into this 
land by her husband, yet we are not able to see how Abbott’s 
estate can be charged with Smith’s joinder with the husband 
in misappropriating the proceeds of his wife’s estate. The 
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land was unquestionably the property of Abbott’s estate, and 
his heirs and creditors had a full right to have the purchase 
money of it, and they are not to lose their title until they get 
it. Smith seems to have sold in good faith, took the hus- 
band’s notes and gave his bond for titles. That the husband 
paid a portion of those notes by means and property that was 
not his, (he was not a trustee of it either) and that Smith 
used that money and the proceeds of these effects to pay Ab- 
bott’s debts, does not by any rule of equity we know of au- 
thorize this trustee, the owner of it, to charge Abbott’s estate. 
If Smith bought from the husband property that belonged 
not to him, but to the trustee of the wife, he simply got no 
title. The trustee could have brought trover for the negroes. 
We do not think a case can be found where equity has under- 
taken to follow the proceeds of property thus illegally pur- 
chased. It is not the case of a breach of trust. The husband 
_was not the trustee. He sold property that did not belong to 
him ; that is all. Can the holder of the legal title, merely be- 
cause he is a trustee, follow the proceeds of the property. He 
might have sued whoever got the negroes, in trover, or he 
might have sued Smith, but it is reaching out the hand of a 
chancellor very far to let him follow the price of the property 
into Abbott’s estate, because Smith used the money he got for 
it, or took it to pay the debts of the estate. It has been held 
that the owner of property stolen cannot follow the proceeds 
into other property in which the thief has invested it, except 
as an ordinary creditor. Much more is this true when the 
taking and selling, as was the case here, was a mere fort: 
Campbell vs. Drake, 4 Iredell E. R., 94. As we have said, 
here is no breach of trust. The husband was not the trustee, 
and if he were, we still are unable to see how, by the mutual 
breach of trust of Smith and the husband of Mrs. Skelly, the 
Abbott children are to lose the price agreed to be paid for . 
their land. 

~ 2. As to the charge that Skelly agreed to pay more for the 
land than it was worth, and that there was informality in the 
sale, we do not see what these parties have got to do with 

VoL, 111..8. 





106 SUPREME COURT OF GEORGIA. 
Childers et al. vs. The State of Georgia. 


that. Skelly was of sound mind, and might make his own 
bargains, and if Abbott’s estate finds no fault ‘with the infor- 
mality, surely nobody else can set it up. 

Judgment affirmed. 


Ropert CuHILvers ef al., plaintiffs in error, vs. THE STATE 
OF GEORGIA, defendant in error. 


Under section 3755, of the Code, which is as follows: ‘‘ The testimony 
of a single witness is generally sufficient to establish a fact. Excep- 
tions to this rule are made in specified cases—such as to convict of 
treason, or perjury, in any case of felony where the only witness is an 
accomplice, and to rebut a responsive statement in an answer in 
equity ; in these cases, (except in treason, ) corroborating circumstances 
may dispense with another witness :’’ 

Held, that in a case of felony, where the only witness implicating the 
prisoners in the crime, was himself avowedly guilty, the corroborating 
circumstances necessary to dispense with another witness must be such 
as go to connect the prisoner with the offense, and that it is not suffi- 
cient that the witness is corroborated as to the time, place and circum- 
stances of the transaction, if there be nothing to show any connection 
of the prisoners therewith, except the statement of the accomplice. 

Waryer, Chief Justice, dissented. 


Criminal law. Accomplice. Witness. Evidence. Be- 
fore Judge Rice. Clarke Superior Court. February Ad- 
journed Term, 1873. 


Robert Childers, Derry Crane, alias Derry Harris, Sandy 
. Boothe and Frank Lee, were placed on trial for the offense of 

robbery, alleged to have been committed upon the person of 
William T. Green, on May 18th, 1873. The defendants 
pleaded not guilty. 

William T. Green, the prosecutor, testified, in substance, as 
follows: On the 16th day of May, 1873, about twelve or 
one o’clock at night, he was knocked down and robbed of 
$275 00 in United States currency, and one silver watch, 
valued at $30 00. The robbery took place at the upper bridge 
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in the town of Athens, Clarke county. As he came over Sandy 
Creek bridge he was whistling. Thedistance from Sandy Creek 
bridge to the upper bridge, where he was robbed, is about 
one and a half miles. Witness heard murmuring of voices, 
but did not recognize any of the parties owing to the dark- 
ness and the suddenness with which he was knocked insensi- 
ble. When he recovered he went to Robert Lampkin’s, a 
hotel in the town of Athens, and there told of the robbery. 

The principal witness for the State was Charles Lee, col- 
“ored, an accomplice. He testified as follows: On the night 
of the robbery I met Sandy Boothe, who asked me when Mr. 
Green was coming down to pay off the hands. I told him 
he was coming down in the morning at nine o’clock. Sandy 
asked me didn’t I think me and him could make a “ Jack” 
on him ; I told him that I did not want to bother Captain Green; 
he always treated me like a gentleman. Sandy says: When 
he comes down he always brings $300 00 or $400 00 with 
him. Sandy told me to go to Sandy Creek bridge and wait 
until I saw Captain Green coming, then run back and let him 
know. After talking awhile I went. I waited until I saw 
Mr. Green coming, when I went back to the upper bridge, 
and saw all the defendants, and three others I did not know. 
As Mr. Green came across Sandy Creek bridge he was whist- 
ling. I told Sandy he was coming; I got there about ten 
minutes before Mr. Green; defendants took me up in their 
arms, and patted me, and said I was the boy for them ; Sandy 
said he knew I was pretty good on a rock; I went in the 
gully and got a rock. When Mr. Green came up to the 
bridge, and when about five steps in the bridge, I threw at 
him, but missed him. Sandy Boothe jumped in between me 
and him and knocked him down; started to-hit him a second 
time, but was prevented. Sandy struck him on the back of 
the head; Sandy, Derry and Frank jumped on him and 
searched him; Sandy took from his pocket $275 00 anda 
silver watch. Childers was standing in the road with his pis- 
tol, and said he would “shoot any d—d police that would 
run on him.” Sandy called me up and gave me a $50 00 bill 
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for a $20 00 bill; While Sandy was searching him, Sandy 
said: “Boys, I believe he is dead; let’s throw him in the 
river.” I told Sandy I would not do it. I thought they had 
done enough. Bob Childers came up and got the watch, and 
put it in his pocket. Mr. Green was knocked down with a 
persimmon: stick, big enough to knock down a cow—about 
two inches in diameter. When I told them to not throw Mr. 
Green into the river, Bob Childers told me if I told it he would 
kill me. We then went across the bridge and tried to divide 
the money, but could not. All agreed to hide it until morn-— 
ing. Four of the defendants got hold of a rock and turned it 
over, and put all the money. together under it. I gave up the 
$50 00 given me. By the light ofa match they looked at the 
watch and it was a quarter to two o’clock. They all said that 
they would keep the money hid three months, and then they 
would put upagrocery. One fellow was there they called Ben 
King. ‘They told him that if anything occurred to take the 
money and hide it. Next morning I went to the rock and found 
it turned over and the money gone. Witness swore positively 
to all the defendants. When arrested by the police I told them 
these facts. Bob Childers told me if I told about the robbery he 
would kill me. Noother such threats were made tome. Sandy 
struck with the stick nearly simultaneously with my throw- 
ing the rock. Childers was not staggering, and I never smelt 
whisky on him. I know Mr. Hendricks; he guarded me in 
the station house. I deny telling Mr. Hendricks that I told 
a lie to the police as to the whereabouts of the money when I 
was in thestation house. I did not tell George Moore in the 
station house that Bob Childers had nothing to do with the 
robbery, or was not present. There was some little time after 
I threw the rock before Sandy struck Green. Green had time 
to get near the end of the bridge before Sandy struck, after 
I threw the rock. I was hiding out, and afraid to come into 
town until night on account of a difficulty I had got into. 

S. H. Harper testified that he had charge of Charles Lee 
as an officer ; went with him to the place where he said the 
money was put under the rock. Saw the rock had been 
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moved. He went straight to the rock without hesitation. 
Showed him a persimmon stump where a stick two inches 
thick had been cut. 

B. F. Culp testified that he went to see the rock; it had 
been moved ; had a hole under it with green leaves in it. It 
was a very large rock ; one man could not move it; three or 
four might easily doso. The rock looked as if something had 
been secreted under it. The morning after Mr. Green was 
robbed, Sandy Boothe seemed to be very uneasy ; Sandy said 
he thought Charles Lee was guilty of the robbery. 

John Cooper testified that the morning after the robbery 
Sandy Boothe wanted to hire a horse and buggy to go in the 
country ; never had wanted a horse and buggy before in the 
week, Said he had money to pay for it. 

W. 8S. Holman testified that shortly after the arrest of 
Boothe, Lee and Harris, he was placed in charge of them and 
that Robert Childers came into the room and wanted to talk 
to them. Witness would not permit it. Childers had not 
then been arrested. He said if he could have a talk to them 
he could find out something. Charles Lee was in another 
room. 

FOR DEFENSE. 

W. J. Moreton, W. B. Pruitt, Joseph Emerick, R. T. Pit- 
tard, L. W. Holbrooks, Mat. Davis, Thad. Boyd, M. Beal, 
Andrew Jackson, Sloan Brown, Ben. Thomas, Charles Hill, 
and A. L. Mitchell, testified that they knew the general char- 
acter of Charles Lee; it was bad; he was a thief, highway 
robber, and they would not believe him upon oath. 

George Moore testified that Charles Lee told him that Bob 
Childers was not inthe robbery, and had nothing to do with 
it; don’t know that he was exactly sober, but remember what 
he said. : 

Mrs. E. Childers, sworn, says: I am the mother of Bob 
Childers. I remember the night the robbery was committed. 
Bob was very drunk that evening at 7 or 8 o’clock. I put 
him to bed about half an hour after he came in. I had not 
gone to sleep when the cars left at half-past nine. I was up 
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two or three times during the night. He was on the bed 
asleep at those times, and was there at daylight. He could 
not have gone out without passing my door, and I would have 
heard himi. Bob’s bed was in sight of mine. I slept some 
that night. 

FOR THE STATE, IN REBUTTAL. 

James D. Pittard, M. P. Davis, A. T. Luckie and A. S. 
Dorsey, testified that they knew the character of Charles Lee. 
That he was a thief and a robber; nevertheless, they would 
believe him on his oath. 

The jury found the defendants guilty. A motion was made 
for a new trial, because the verdict was contrary to the law 
and the evidence. The motion was overruled and defend- 
ants excepted. 


T. W. Rucker; C. D. Hit, by B. H. Hix & Sov, for 
plaintiffs in error. 


Emory SPEER, Sclicitor General, for the State. 


McCay, Judge. 


Our Code, section 3755, provides as follows: ‘ The testi- 
mony of a single witness is generally sufficient to establish a 
fact. Exceptions to this rule are made in specified cases ; such 
as to convict of treason or perjury, in any case of felony where 
the only witness is an accomplice, and to rebut a responsive 
statement in an answer in equity. In these cases (except in 
treason,) corroborating circumstances may dispense with ano- 
ther witness.” 

In the case made by this record, which isa felony, the sole 
witness connecting the defendants -with the transaction is one 
who admits that he was one of the robbers, and there are no 
circumstances proven by other witnesses corroborating his 
statement that the prisoners were with him, or that they were 
connected, in any way, with the commission of the crime. It 
is contended, however, that as ofher witnesses do prove there 
was a robbery, and that the time, place and circumstances 
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were such as stated by the witness, this amounts to such cor- 
roborating circumstances as fulfill the terms of the Code, leav- 
ing the weight of these circumstances to be determined by the 
jury. <A majority of the court are of the opinion that such 
circumstances, however numerous and detailed, are not cor- 
roborative circumstances in the sense of the Code; that the 
first to be established is the connection of the prisoners with 
the crime, and that the “corroborating circumstances” intend- 
ed by the Code are such as go to show that the prisoners were, 
in some way, implicated in, or connected with, the robbery. 
That the witness himself, who comes avowedly before the court 
as a perpetrator of the crime, should be able to tell the time 
of night, the manner of the crime, that more than one were 
engaged, the amount stolen, etc., etc., is corroborative of his 
own guilt, and is involved in the very admission that he is 
an accomplice. But that he tells the truth about such things 
as these is, as it seems to us, nothing going to show that the 
prisoners are guilty, and do not at all corroborate his story im- 
plicating the defendants. And this is, in our judgement, really 
the only thing in issue, “the fact to be established.” This 
section of the Code is peculiar and significamt in the language 
it uses. 

It sets out with the statement that ordinarily one witness is 
sufficient to establish a fact. It then declares there are excep- 
tions to this rule. It mentions treason as an exception, and 
then perjury, cases of felony where the only witness is an ac- 
complice, and finally where it is undertaken to rebut a res- 
ponsive statement in an answer to a bill in equity. In these 
cases, except in treason, corroborating circumstances may dis- 
pense with another witness. 

It seems to me that it is difficult to read this language with- 
out coming to the conclusion that more is intended than that 
the one witness, the accomplice, shall tell a reasonable story ; 
that he shall show that he knows a crime was committed, and 
tell truthfully the time, place and manner of it, as they are 
known, perhaps, to half the community, by the story of the 
person wronged, or by the traces which almost every crime 
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leaves behind. As I have said, it seems to me, these words of 
our law mean something more than this, and that their lan- 
guage can only be met by requiring proof from other wit- 
nesses of facts going to show that the persons on trial, whose 
guilt is the only fact to be established, are implicated in the 
crime. Nothing else is any corroboration of the fact in dis- 
pute. Nobody denies the guilt of the witness; that fact needs 
no confirmation. He goes upon the stand avowing that the 
whole point of the case is the guilt of the persons on trial, and 
nothing which does not tend to confirm his story, as to them, 
can be fairly spoken of as corroborating the evidence he gives 
as to the fact to be established. 

It will be noticed that the statute does not say that the jury 
shall not convict on the testimony of one witness. The pro- 
vision is that a “ fact” cannot be established thus. The sig- 
nificant, controlling, vital fact of this issue is not the robbery, 
not the time, place or manner of it. Had that been the ques- 
tion, this witness would not have been put up at all. The 
person on whom the otitrage was committed was present and 
a witness. Not a single new fact of, a material character, ex- 
cept his own présence, is stated by the witness ; and at last 
this verdict is founded, the fact of the guilt of these prisoners 
is taken as established, solely on the statement of tle accom- 
plice. It is trifling with the principles of justice to say that 
the circumstanc¢es in reference to Sandy Boothe, as that he first 
suggested the guilt of the witness, that he tried-to hire a buggy 
next morning to go into the country, and said he had the 
money to pay for it, are facts going to show his guilt. His 
pointing to the prisoner strikes me asa strong faet in his favor, 
and suggests a motive for the witness to turn the tables on the 
one who put the officers after him, and the other facts may be 
true of one hundred men in Athens that very morning, and 
are worthy of no attention. Indeed, the whole argument here 
has been on the assumption that there is nothing to show the 
guilt of the prisoners but the statement of the accomplice, and 
the conviction is sought to be sustained by insisting that, un- 
der the law, circumstances confirmatory of the witness’ gen- 
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eral narrative are sufficient, though those circumstances do 
not at all tend to connect the prisoners with the matter.. 

For myself, I cannot so read the Code. Its language is, to 
my mind, plainly to the contrary. Its suggestion, that these 
circumstances may dispense with another witness; its classi- 
fication of the case with cases of treason, perjury, and rébut- 
ting an answer in equity, impress me overwhelmingly with 
the idea that there must be more evidence of the guilt of the 
defendants than the prisoner’s statement ; that the corrobora- 
ting circumstances must be cumulative, that they must add to 
the testimony of the accomplice. In other words, I think our 
law—this section of the Code—requires more evidence of the 
guilt of the prisoners than the oath of an accomplice. 

The facts of this case, as detailed by the accomplice, are 
simply the robbery, and its details; and he says that the pris- 
oners were there. The other witnesses say nothing implica- 
ting the prisoners at all, even the most remotely. A majority 
of this court think this is no corroboration at all of the fact 
in issue, to-wit: the guilt of the defendants. In England, the 
law upon this subject is in a very uncertain condition. It is 
laid down in all the books that even in felonies it is competent 
for the jury to convict on the uncorroborated evidence of an 
accomplice, and there are several cases where a new trial has 
been refused when this was the case. On the other hand, it is 
a well recognized rule for the court, on the trial, to tell the 
jury that they ought not to convict unless the witness is cor- 
roborated. In other words, there is no rule of law on the sub- 
ject. The courts advise the jury what is right and proper, 
but at last, whether a conviction shall be had or not, depends 
on the opinion of the jury, and the judges let the verdict stand 
or not, accordingly as they think upon the whole the defend- 
ant is guilty or not. But even under this very uncertain rule, 
it is our conviction that the great burden of authority is, that 
the judges advise the jury not to convict unless the accomplice 
be corroborated, not generally, but in that part of his story 
which connects the prisoner with the offense. 

Whilst we are-not able to see what this practice of the Rig: 
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lish judges, as to their advice to the jury as to the weight-of ev- 
idence under a rule of law which authorizes the jury to convict 
without any corroboration, has to do with the construction of 
our statute which declares, as a rule of law, that in cases of 
felony the evidence of an accomplice is not sufficient, still, 
as much stress was, in the argument, laid on this practice, I 
propose briefly to discuss it. 

As we have said, it is competent in England for a jury to 
convict even of felony, on the uncorroberated evidence of an 
accomplice: Per Lord DENMAN in Hastings’ case, 7 C. & 
P., 152. But it has long been the practice of judges at nisi 
prius, to advise the jury that they ought not to convict if the 
accomplice be uncorroborated. ‘There is, however, some un- 
certainty as to the precise terms in which it has been the cus- 
tom to give this advice. The truth is, the terms have not al- 
ways been the same, and that, for the simple reason, as it is 
mere advice, and not obligatory either on the judge to give or 
the jury to adopt it, and not the subject of review, (see Regi- 
na vs. Stubbs, 33 E. L. & E. R., 551), it has always de- 
pended on the temper and tendency of the mind of the partic- 
ular judge presiding at the trial, and has not been, and cannot 
be, precisely settled, because no reviewing court can define 
and precisely mark it out. Still I think, as I have said, that 
the large balance of the English cases state the practice to be 
to advise the jury not to convict unless the accomplice be cor- 
roborated in his statement connecting the prisoner with the 
crime. The practice is so stated by Roscoe, 155 to 157, by 
Philips, 1 Phil. Ev. 30, by Wharton, American Criminal 
Law, sec. 789, and is elaborately defended by Amos & Philips 
in their note to the 8th Ed. of Philips. See that note in full in 
CoweEn’s Notes to Philips, Part 1, 20 to 23. In these text 
books the authorities are quoted, that is, the cases in which 
the advice was given, and I refer to them simply, without 
taking the trouble to set them out in detail. Against this is 
the essay of Baron Joy, late chief baron of his majesty’s 
court of exchequer, in Ireland. 

The preface to this essay states the object of the book to be 
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to show that certain opinions of judges, to-wit: two cases 
lately decided, in which the terms of the advice to be given to 
juries are stated as requiring confirmation, as to the connection 
of the prisoner with the crime, do not state the law correctly. 
Those two cases are Rex vs. Addis, 6 Car, & P., 388, and 
Rex vs. Webb, J bid., 595. ; 
The text of the essay contends elaborately: First, that there 
is no rule of law on thé subject; and second, that the prac- 
tice of the judges has been to give the advice simply to the 
effect that there must be confirmation, without limiting the 
corroboration to any particular part of the testimony. It will 
be found, however, that whatever may be the rule as deduced 
from the cases referred to by Baron Joy, the English judges 
have continued to give to the juries the advice given by Pat- 
teson, Judge, in 6 Carr. & P., 388, and in 6 Carr. & P., 
595, by Justice WILLIAMs, which it was the object of the essay 
to show was not law. And a careful reading of the essay will, 
I think, show that Baron Joy has, in the cases he referred to as 
supporting his view, laid too much stress upon those cases 
which hold that there is no rule of law requiring any corrob- 
oration, and has not given due weight to the practice of the 
judges in their charges to the juries, which, in truth, is the 
only force the rule has in England at all.. In Wilkes’ case, 
7 Carr & P., 272, after the publication of Baron Joy’s es- . 
say, ALDERSON, B., in summing up, said, “The confirmation of 
the accomplice, as to the commission of the felony, was no 
confirmation at all. And the confirmation which he always 
advised juries to require, was in some fact which went to fix 
the guilt on the particular persons charged.” And in Moore’s 
case, 7 C. & P., 270, the same judge told the jury that where 
a thief and a receiver were jointly charged, a confirmation, as 
to the thief, did not advance the case against the receiver. In 
8 Carr & P., 106, Lord ABrNGER said he was clearly of the 
opinion that the corroboration of the accomplice must be as 
to the particular prisoner. In 8C. & P., 261, GuERNEY, B., 
held that in a majority of recent cases it was laid down that 
the confirmation must be of some matter which went to con- 
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nect the prisoner with the transaction. In Regina vs. Stubbs, 
33 Eng. L. & E. R., a case decided in 1855, twenty years 
after the publication of Baron Joy’s essay, in a reserved case 
before the court, the point was whether a conviction was legal, 
on the evidence of an accomplice, entirely uncorroborated. The 
court held that it was. Jarvis, C. J., said they regretted the 
conviction because it was contrary to the ordinary practice. 
The judge had charged that if the accomplice was corrobora- 
ted as to one prisoner, that was sufficient to justify the convic- 
tion of the others, and the jury had convicted. And he added: 
“It is not a rule of law that the judge must tell the jury cor- 
roboration was necessary. Butit is the practice to advise the 
jury they ought not to convict without it. And I think it is 
proper for the judge to tell the jury it is not safe to act on his 
testimony, as to any prisoner, with regard to whom he is not 
confirmed.” Park, B.,said: “ My practice has always been to 
tell the jury not to convict the.prisoner unless the evidence of 
the accomplice is corroborated, not only as to the circumstances 
of the offense, but also as to the person of the prisoner.” 
CRESWELL, Judge, said: “ I have always acted upon the view 
of the subject presented by my brother Park.” WiGHTMAN, 
J., said: “The practice had not been uniform,” and WELLES, J. 
said: “This is not a question of law but of practice, and ques- 
tions of law only can be reserved for our opinion.” That there 
should be some diversity of practice in a matter which could 
not be reviewed, is not strange. But here is the opinion of a 
majority of the judges of the courts of queen’s bench, the 
highest criminal court in England, as to what the rule under 
discussion is. 

As I have said, it is not clear how a matter of advice only 
to the jury can be used to aid in the construction of a positive 
rule of law, as laid down in our Code. Still, as I have 
shown, even this rule of advice conforms to the view we have 
taken. 

It may be these men are bad, guilty men, but if they are 
convicted, it ought to be under the rules of law. To justify 
this verdict would be, in our judgment, to make the best men 
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in the land subject to the danger of conviction by any guilty 
scoundrel who might attack them. His guilt is easily corrob- 
orated. The rule is, and ought to be, that some facts must be 
shown by other witnesses, tending to show guilt in the person 
on trial. 

Judgment reversed. 


TRIPPE, Judge, concurred, but furnished no opinion. 


WaRNER, Chief Justice, dissenting. 


The defendants were indicted for the offense of robbery, 
upon the person of William T. Green, in the county of 
Clarke, on the 15th day of May, 1873, and taking from him 
$275 00 and a silver watch. 

On the trial ofthe case, the jury found the defendants 
guilty. A motion was made for a new trial on the grounds 
specified in the record, which was overruled by the court, and 
the defendants excepted. There is no controversy as to the 
fact that Green, the prosecutor was knocked down in the 
night time with a club and robbed of his money and watch, 
as alleged in the indictment. The main witness for the state, 
who proved the robbery by the defendants, was Charlie Lee, 
an accomplice, but who was not indicted, and the question is, 
whether there were sufficient corroborating circumstances pro- 
ven by other witnesses at the trial to authorize the jury, under 
the law, to find the defendants guilty on the evidence of the 
accomplice. By our Code, the testimony of a single witness 
is generally sufficient to establish a fact. One of the excep- 
tions to this general rule is in any case of felony where the 
only witness is an accomplice, and in such a case corroborating 
circumstances may dispense with another witness: Code, 3755. 

The fair and reasonable interpretation of this section of the 
Code is, that if the corroborating circumstances proved by 
other witnesses are sufficient to authorize the jury to believe 
that the accomplice has told the truth in relation to the com- 
mission of the offense, such corroborating circumstances may 
dispense with another witness, and a conviction may be had 
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on the testimony of the accomplice. What the corroborating 
circumstances shall be, the Code does not define. The object 
of all legal investigation is the discovery of truth, and when 
the jury are satisfied, from corroborating circumstances proved 
by other witnesses, that the accomplice has told the truth, why 
should not a conviction be had upon his testimony? Inde- 
pendently of the provisions of our Code, Professor Greenleaf 
states the rule to be that the degree of credit which ought to 
be given to the testimony of an accomplice is a matter exclu- 
sively within the province of the jury. It has sometimes 
been said that they ought not to believe him unless his testi- 
mony is corroborated by other evidence, and without doubt, 
great caution in weighing such testimony is dictated by pru- 
dence and good reason. But there is no such rule of law, it 
being expressly conceded that the jury may, if they please, 
act upon the evidence of the accomplice without any confirma- 
tion of his statement. 

But on the other hand, judges, in their discretion, will ad- 
vise the jury not to convict of felony upon the testimony of 
an accomplice alone, without corroboration, and such is now 
the settled course of practice: 1 Greenleaf’s Ev., sec. 380. 
Chief Baron Joy, after a thorough examination of the En- 
glish authorities upon this question, states the rule to be, “that 
the confirmation ought to be in such and so many parts of the 
accomplice’s narrative as may reasonably satisfy the jury that 
he is telling the truth, without restricting the confirmation to 
any particular points, and leaving the effect of such confirma- 
tion (which may vary in its effect, according to the nature and 
circumstances of the particular case,) to the consideration of 
the jury, aided in that consideration by the observations of 
the judge:” Joy on-the Evidence of Accomplices, 98, 99. 
The rule as stated by Chief Baron Joy, is the rule which 
should be applied in the construction and interpretation of 
the 3755th section of the Code, in relation to the evidence of 
an accomplice in cases of felony. 

Now let us examine the evidence in the record and see 
whether there are any corroborating circumstances confirmato- 
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ry of the accomplice’s narrative of the transaction, proved by 
other witnesses, which might have reasonably satisfied the jury 
that he told the truth, as required by the rule of law before 
stated, so as to dispense with another witness. The accomplice, 
Charlie Lee, swears positively that the defendants committed 
the robbery, and states in detail the time, place, and manner in 
which it was done. The prosecutor, Green, was a contract- 
or on a railroad, and had come to town to pay off his hands. . 
Lee, the accomplice, states that, in accordance with a pre- 
concerted arrangement, the parties defendant, as well as him- 
self, waylaid the prosecutor at Sandy Creek bridge; that they 
heard him coming across the bridge whistling ; that when he 
got near the end of the bridge, the witness threw a rock at 
him, but missed him. Boothe, one of the defendants, then 
struck him on the back of the head with a large club ; knock- 
ed him down, when three of the defendants jumped on him, 
searched him, and took from his pockets $275 00 and his 
watch ; the other defendant, Childers, was standing in the 
road with a pistol, and said he would shoot any damned police 
who would run on him; states that there was a $50 00 bill 
taken from the prosecutor, which was given to him for a 
$20 00 bill; they tried to divide the money, but could not ; 
agreed to put it all together and hide it for about three months. 
Witness gave up his $50 00 bill, and they buried it altogeth- 
er under a rock ; all four of them took hold of the rock and 
turned it over. The next morning witness went to the rock 
under which the money had been buried, and it had been 
turned over and the money was gone. Childers took the 
watch. Green, the prosecutor, states that he was going across 
the bridge whistling at the time he was knocked down and 
robbed ; that he had $275 00 on his person at the time, a part 
of which was one $50 00 bill; at the time prosecutor was 
knocked down he heard a mumbling of voices, or as he states it 
in another place, a buzzing of voices. Harper states that after 
Lee, the accomplice, was arrested, he went with him straight 
to the rock under which he said the money was buried; also 
showed the persimmon stump from which he'said the club was 
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cut by Boothe, about an inch and three-quarters or two inches 
thick. Culp states, he went and saw the rock; it had been 
moved; had a hole under it, with green leaves in it; looked 
as if something had been secreted under it; it was a very large 
rock; witness could not move it; thinks three or four men 
could move it. The theory of the counsel for the defendant’s 
is that Lee, the accomplice, committed the robbery himself, and 
as a matter of course knew all the facts. But the prosecutor 
states that at the time of the robbery, he heard a mumbling 
or buzzing of voices, clearly showing that there was more 
than one person there, thus corroborating the statement of the 
accomplice that there were five of them engaged in it. 

Again, the aceomplice states that one of the bills they got 
from the person of the prosecutor was a $50 00 bill. The 
prosecutor swears that amongst the money of which he was 
robbed there was a $50 00 bill, thus corroborating the evi- 
dence of the accomplice, and also corroborating the statement 
of the accomplice as to the aggregate amount of money taken 
from him, to-wit: $275 00. The accomplice stated that when 
the prosecutor was coming across the bridge, where he was 
robbed, they heard whistling. The prosecutor swears that he 
was whistling at the time, thus corroborating the evidence of 
the accomplice. The accomplice states that after the robbery 
four of them got hold of a rock and turned it over and put the 
money under it, and the next morning the rock had been 
turned over and the money gone. The witness, Culp, corrob- 
orates this statement as to the size of the rock, that one man 
alone could not have turned it over, that three or four might 
have done so, thus corroborating the truth of the accomplice’s 
statement that there were other persons engaged in the rob- 
bery besides himself. 

There are other circumstances proved by other witnesses ; 
that on the morning after the robbery, Boothe, one of the de- 
fendants, seemed to be very uneasy, and said he thought 
Charlie Lee was guilty of the robbery, wanted to hire a horse 
and buggy to go into the country; said he had the money to 
pay for it. Childers, after some of the defendants ha been 
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arrested, came up and wanted to ask them questions; said if 
he could be allowed to ask them three questions he could find 
out something ; he had not then been arrested. 

In my judgment, the corroborating circumstances proved at 
the trial by the other witnesses, were sufficient, under the law, 
to authorize the jury, under the charge of the court, to find 
the defendants guilty, if they believed from the confirmatory 
evidence of the accomplice’s narrative of the transaction, that . 
he told the truth. The accomplice was not the only witness 
sworn on the part of the state; there were corroborating cir- 
cumstances, proved by other witnesses, at the trial, confirma- 
tory of the accomplice’s narrative of the transaction, and that 
being so, it was a question for the jury to say whether they 
would believe him. 

The statute does not require that the corroboration of the 
accomplice’s testimony shall be restricted to any particular 
points in the case, and to what particular points shall the 
court restrict it? What shall be the extent of the corrobora- 
ting circumstances? -Shall the court confine it to the corpus 
delicti, or to the identity of the parties charged, or to the main 
elements which constitute the offense? If so, then there would 
be no necessity for introducing an accomplice in any case; the 
facts could be established without his testimony. 

The truth is, that the accomplice is introduced as a witness 
from necessity, to prevent a failure of justice, when no one 
knows the facts except those engaged in the perpetration of 
the felony. When the accomplice is introduced as a witness 
from necessity, the question as to his credibility arises. Our 
law does not allow a conviction in cases of felony upon his 
testimony alone; there must be corroborating circumstances 
confirmatory of his narrative of the transaction which will 
satisfy the minds of the jury that he has told the truth. 

As before remarked, our Code does not declare what the 
corroborating circumstances shall be to authorize the jury to 
believe the testimony of the accomplice so as to dispense with 
another witness, and when the court undertakes to say what 
corroborating circumstances, proved by other witnesses, shall 

VoL, LiL. 9. 
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be sufficient to authorize the jury to believe the testimony of 
the accomplice, it usurps the province and functions of the 
jury who are the exclusive judges of the credibility of the 
witnesses sworn at the trial of the case. In the language of 
Chief Baron Joy, before cited, “the confirmation ought to be 
in such and so many parts of the accomplice’s narrative as 
may reasonably satisfy the jury that he is telling the truth, 
without restricting the confirmation to any particular points, 
and leaving the effect of such confirmation to the considera- 
tion of the jury, aided in that consideration by the observa- 
tions of the judge.” 

It will be noticed that there was no attempt on the part of 
the defendants, except Childers, to account for themselves at 
the time the robbery was committed. Childers endeavored to 
prove an alibi by his mother. As to the proof of an alibi on 
the part of the defendant, Childers, that was a question ex- 
clusively for the jury, under the evidence in the case, with 
which this court should not interfere. 

There was no error in the refusal of the court to open the 
cease for the introduction of the testimony taken before the 
committing magistrate on the statement of facts certified to 
by the presiding judge. 

I am therefore of the opinion that the judgment of the 
court below should be affirmed, and the defendants punished, 
under the law, as I have no doubt they deserve to be. 


Wittram A. N. Hammett, plaintiff in error, vs. Toe STATE 
oF GEoRGIA, defendant in error. 


On the trial of an indictment for murder, where the evidence was not 
circumstantial, the judge charged the jury that if they found the pris- 
oner guilty, they might recommend that he be confined in the peniten- 
tiary for life, and the jury found the prisoner guilty, but recommended 
that he be confined in the penitentiary for life: 

Held, that the charge of the court was error, and the jury having found 
defendant guilty and recommended that he be imprisoned for life, un- 
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der the belief, from the judge’s charge, that the effect of the verdict 
would be to avert the penalty of death, a new trial ought to be granted. 


Criminal law. Murder. Verdict. Jury. Before Judge 
Rice, Walton Superior Court. August Term, 1873. 


Hammett was placed upon trial for the offense of murder, 
alleged to have been committed on the person of one Peter 
Roquemore on July 25th, 1873. He pleaded not guilty. . 
The evidence as to the homicide having been committed by 
him was positive. The sole question was, as to what grade it 
belonged. The court instructed the jury that if they found 
the defendant guilty, they might reeommend that he be con- 
fined in the penitentiary for life. A verdict was returned ac- 
cordingly. The defendant moved for a new trial on account 
of error in the aforesaid charge. The motion was overruled 
and he excepted. 


J.J. Froyp; J. W. ARNoxD, for plaintiff in error. 


Emory SPEER, solicitor general, for the state. 


McCay, Judge. 


Under the decision of this court in Long’s case, 38 Georgia, 
491, the charge of the judge was error. We do not care to 
go over the argument. The Code of 1873, by dropping the 
parts of the section judged to be obsolete under the constitu- 
tion of 1868, does not present the section as it was passed. 
To give the section the meaning contended for would be to 
say that if the case be one of circumstantial evidence, the fate 
of the prisoner is wholly in the discretion of the judge, what- 
ever the jury may do; since if the former case means, “ when 
the conviction is upon circumstantial evidence,” then it is 
wholly in the discretion of the judge. We cannot believe 
such was the intention of the legislature. There is the same 
high reason why the jury should have the right of reeommen- 
dation in such cases as that the judge should exercise his dis- 
cretion. The whole clause, in our judgment, had in view 
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cases of circumstantial evidence. If the jury in such cases 
saw fit to recommend, the judge was bound; if they did not, 
he might still, in his discretion, lessen the penalty. The lan- 
guage of the section is not very exact, in any view of it: “In 
the former case it is discretionary with the judge; in the latter, 
it is not.” “It” what? In either case the sentence is with 
the judge. The former case evidently meant, is the case where 
there is no recommendation, and the latter case where there is. 
To hold otherwise would be to say that, as we have said, if 
the conviction is founded solely on circumstantial evidence, 
the judge may or may not commute the sentence whatever 
they, the jury, may recommend; whereas, in. all other cases, 
the recommendation of the jury is binding. This, we think, 
is absurd. As we said in Long’s case, the key to the section 
is the old law and the object of the Code. So vital a ‘change 
in the law as is contended for, is not to be supposed in a law 
passed under the circumstances of the Code, unless the change 
is patent and undoubted. Nearly four years have elapsed 
since the decision in the Long case, and the acquiescence of 
the legislature in the construction we then put upon the sec- 
tion indicates strongly that the construction is right, and ac- 
cords with the legislative will. 

Assuming the charge to be wrong, we think the prisoner 
entitled to a new trial. The conviction was clearly had un- 
der the belief that the recommendation would save his life. 
Archer’s case, in 35 Georgia, 5, is exactly in point; and Long’s 
ease, in 38 Georgia, is not against this view. In Long’s case, 
the jury refused to recommend, though the court told them 
they might do it. The charge did Long no possible harm. 
It was more favorable to him than the law warranted, and 
the jury, confident of his guilt, and the absence of any miti- 
gating circumstance, thought he was not entitled to mercy. 
Who shall say the jury would have found this verdict had the 
judge not misled them? 

It is said that the question of his guilt of the crime of 
murder is wholly independent of the opinion of the jury that 
he ought not to suffer death. Our law makes a juryman, who 
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has conscientious seruples on the subject of capital punish- 
ment, a good eause of challenge in cases where the penalty 
‘may be death. Why? Because the law wisely recognizes 
the fact that such opinions do affect the verdict. And this is 
the law ef human nature. One of the old writers quaintly 
though wisely remarks: “He whose stroke is death should be 
very wary in striking.” And all experience shows that men 
of the highest virtue and coenscientiousness, act upon the ad- 
vice. Is it not the demand, not only of humanity, but of 
sound sense, to deliberate more seriously, to weigh more cau- 
tiously, our acts, in proportion as their results are more im- 
portant. The law is full of just such principles. Ordinary 
care and extraordinary care are familiar terms. One is the 
care we take about trifles; the other the care we exercise in 
deciding important matters. And even in matters of mere 
business, men are justified by law in dealing less solemnly 
with unimportant than with important things. 

This jury deliberated on the evidence under the impression 
given them, intentionally, by the judge in his charge, that if 
they found him guilty, it did not follow that the prisoner 
would be sentenced to death. Their verdict shows that they 
found him guilty with that understanding. It is not neces- 
sary to read the affidavits to learn this; it is expressed in terms 
in the verdict, and was the law for their action, as laid down 
by the court. Who shall say that the verdict would have 
been guilty had there been no such instructions? Who shall 
say there would not have been more hesitation, more caution, 
in weighing the testimony? We do not go into the evidence. 
From some of it, if worthy of eredit, it is not clear that the 
offense is not manslaughter merely; and whatever a clear- 
headed, confident man might think of his capacity to come to 
an opinion of the truth of a fact, entirely independently of 
the consequenees of his conclusion, we all know that this is 
not true of the average of men, and I doubt if it be true of 
any man. 

_ In our judgment, the effect of this charge was to put the 
prisoner at a disadvantage—te lessen in the minds of the jury 





126 SUPREME COURT OF GEORGIA. 


Willingham vs. Faircloth. 





that care, deliberation and caution, which it is not only their 
right, but their duty, to exercise in cases so important a con- 
clusion ; and as the record itself shows that the jury thought 
he ought not to suffer death, we think it is plain that he was 
damaged by the charge. 

Judgment reversed. 


BENJAMIN WILLINGHAM, plaintiff in error, vs. Sessions 
Farrc.ortu, defendant in error. 


1. By the express provisions of section 3888 of the Code, the place where 
interrogatories are executed should appear. 

2. If the owner of land rents it to one person for the year at a specified 
price, the relation of landlord and tenant exists between them by con- 
tract, and the landlord has the right, under the Code, to sue out a dis- 
tress warrant against such person for rent due and unpaid, although 
he may have permitted another party to use and occupy the premises. 


Distress warrant. Landlord and tenant. Interrogatories. 
Before Ricuarp Hosss, Esq., Judge pro hac vice. Baker 
Superior Court. October Term, 1873. 


Faircloth sued out a distress warrant against Willingham 
for $750 00 rent, alleged to be due him. <A levy was made 
and a counter-affidavit filed by the defendant. 

In the course of the trial upon this issue the plaintiff pro- 
posed to read in evidence the answers of B. W. Bledsoe to a 
set of interrogatories propounded to him. Exceptions had 
been previously filed to these answers by the defendant, on 
the ground that the return of the commissioners did not show 
that the witness was sworn to give his testimony in this case, 
or where he was sworn. The exceptions were overruled, and 
defendant excepted. 

The testimony disclosed, in substance, the following facts: 

About the Ist of. April, 1865, defendant and one S. P. 
Mayner, went to see plaintiff in reference to renting land from 
him. The interview resulted in either defendant’s or May- 
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ner’s renting two hundred and fifty acres of land from the 
plaintiff, for the year 1865, at $3 00 per acre. As to which 
of the two rented the land the evidence was very conflicting. 
It was equally conflicting as to whether the rent was to be 
paid in Confederate money, or in the currency that might be 
in circulation in the fall of the year 1865. The land was in 
fact cultivated during that year by Mayner. 

The defendant requested the court to charge the jury that 
if the contract for the rent of said land was made between the 
plaintiff and the defendant, and the latter permitted another 
party to use and occupy the premises, a distress warrant would 
not lie against the defendant, but that the remedy of the plain- 
tiff was by an action for damages. The court refused said 
request and charged to the contrary, as follows: “If the jury 
found from the evidence that there was a contract for rent be- 
tween the plaintiff and the defendant, then the defendant could 
not turn over the property rented to another without notice 
to the plaintiff.” To which refusal to charge, and the charge 
as given, defendant excepted. 

The jury found for the plaintiff $500 00, with interest from 
January Ist, 1866. The defendant moved for a new trial be- 
cause of error in overruling the exceptions to the interrogato- 
ries aforesaid, in the refusal to charge, and in the charge as 
given. The motion was overruled, and he excepted. 


Vason & Davis, for plaintiff in error. 


Wii1iaM E. Sairu, for defendant. 


TrIpPe, Judge. 


* 1, Is it necessary that the place where interrogatories are 
executed should appear? Before the adoption of the Code it 
was held that this was not necessary, at least that the execution 
of the commission, without this statement, was not void: 
Hanby & Doss vs. Tucker, 23 Ga., 132. It is said in that de- 
cision “ that the statement of the place in the return is a thing 
that may be useful in various ways, yet we cannot say that we 
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know of any law which makes such a statement indispensa- 
ble.” At that time there was no special statutory provision 
on this point.. Section 3888, of the Code, now provides that 
“they (the answers) should be signed by the witiness and at- 
tested officially by the commissioners named in the commis- 
sion, and the place of execution should also appear.” This 
determines the question, for we do not feel at liberty to say 
that what the law requires may be dispensed with. 

2. The main question argued in this case was, if Willing- 
ham did rent the plantation from Faircloth at a stipulated 
price, and then permitted Mayner to occupy and work it, has 
Faircloth the right to sue out a distress warrant against Wil- 
lingham for the rent due and unpaid? However this may 
have been under the common law, we think the Code deter- 
mines it in the affirmative. Section 2279 is: “ Where the 
owner of lands grants to another simply the right to possess 
and enjoy the use of such lands, either for a fixed time or at 
the will of the grantor, and the tenant accepts the grant, the 
relation of landlord and tenant exists between them.” How 
ean it affect this relation thus made; by contract, that the ten- 
ant created by the contract permits another person to occupy 
and cultivate the lands? He had no right to sub-let, unless 
by the landlord’s consent. But he might do this without the 
knowledge of the landlord, and shall the landlord, therefore, 
lose his rights as such? Many of the incidents attached by 
the common law to the relation of landlord and tenant, and 
to the law of distress, do not exist under our statutes, nor do 
we think there is anything in this decision in conflict with the 
cases in 40 Georgia., 511, and 46 J bid., 395. 

A new trial is granted on the une of error in overral- 
ing the exception to the interrogatories. 

J udgment reversed. 
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WituiAM J. Burrinetoy, plaintiff in error, vs. Jostan 8. 
BLACKWELL, defendant in error. 


1. When an action was brought in the name of A on a written acknowl- 
edgment to him by B, of the receipt of asum of money, and B plead- 
ed that the money belonged to C, that A was a mere agent, and that 
he had defenses against C: 

Field, that it was not error in the court to permit the plaintiff to amend 
by declaring that he sued for the use of C. ° 

2. It was not error to refuse a continuance on the ground of surprise, 
since the amendment, instead of evading the plea, only made it the 
more legitimate, and was no ground for surprise. 


Pleadings. Amendment. Continuance. Before Judge 
Rice. Hall Superior Court. September Term, 1873. 


Blackwell brought complaint against Buffington on the fol- 
lowing receipt : 


“$400 00. Received of Josiah S. Blackwell four hundred 
dollars. This November 26th, 1866. 


(Signed) “W. J. Burrineton.” 


The defendant pleaded that he gave the receipt sued on to 
plaintiff as the agent of one Samuel Stephens; that the money 
receipted for was the property of said Stephens, who was in- 
debted to the defendant in the sum of $2,000 00; that Ste- 
phens and defendant, being at Dahlonega, Stephens promised 
to pay defendant $400 00, but not having the money with 
him, he wrote a note to his wife, directing her to deliver to 
plaintiff a thousand dollar bill, and to tell him to go to Gaines- 
ville and to get the bill changed, and to pay to defendant said 
$400 00, which plaintiff did, and for which sum the aforesaid 
receipt was given. 

The case proceeded to trial with the pleadings in this con- 
dition. When the plaintiff closed his case, the defendant 
moved for a non-suit upon the ground that the testimony 
showed that the plaintiff had no interest in the cause of ac- 
tion sued on. The motion was overruled. 

The plaintiff then moved to amend his declaration by suing 
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for the use of Samuel Stephens. The motion was allowed, 
and defendant excepted. _ 

The defendant thereupon moved for a continuance upon the 
ground of surprise at the amendment, by reason of which he 
was less ready for trial. The motion was overruled and de- 
fendant excepted. 

The case proceeded and resulted in a verdict for the plain- 
tiff. The defendant moved for a new trial, because the court 
erred in allowing the aforesaid amendment, and in refusing 
the motion for a continuance. The motion was overruled and 
defendant excepted. 


J. W. ONEAL; E. M. Jounson, by Georce S. THomas, 
for plaintiff in error. 


J. N. Dorsey, for defendant. 
McCay, Judge. 


1. We are not clear that this suit might not legally have 
gone on in the name of Blackwell. The rule, as laid down 
by Chitty, 1 volume, 7, 8, is that if the contract be in the 
. name of the agent, he may sue. ' As a matter of course, the 
defendant’s plea would still be good, if sustained by the evi- 
dence, except as against any actual interest there might be in 
the agent. But the court was right in permitting the amend- 
ment. We decided in Burke vs. Steel, 40 Georgia, 217, that 
the plaintiff might, at his option, declare whose use he sues 

for. It is nobody’s business, unless the effect of that declara- 
tion is to prevent some defense the defendant would otherwise 
have. In this case, the effect of the amendment is only to 
put the case exactly where the defendant claims it ought to be. 
As amended, the defendant’s plea is a good defense to the dec- 
laration. We can see nothing the defendant can object to. 
Now his plea is a good plea, since the plaintiff admits that 
he is suing for the use of Stephens. As we have said, we do 
not hold there was any amendment necessary, the written pa- 
per on which the action is brought being to the agent. But 
if the plaintiff, of his own motion, proposes to recognize the 
"defendant’s plea, and acknowledge himself to be only a nom- 
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inal plaintiff, we see no possible complaint the defendant can 
make, 

2. Nor was it the duty of the court to continue the case. 
The amendment was no surprise ; indeed, it only put into the 
writ the defendant’s plea. As a matter of course, he came to 
the trial expecting to support his plea. Had he done this, he 
must, under the amended declaration, have had a verdict. 

Judgment affirmed. 


Jut1A A. McLAREN, executrix, plaintiff in error, vs. THE 
MARINE BANK OF THE STATE OF GEORGIA, defendant in 
error. 

1. Where there is nothing upon the face of a bill of exchange to show that 
it was intended for negotiation at a chartered bank, the defendant—the 
drawer—cannot show by parol evidence that such was the intention in 
a suit against him by the holder. 

2. When the acceptor of a draft is an accommodation acceptor—as when 
it is drawn and accepted before negotiation and goes into cireulation on 
the credit of all the parties—this is an excuse for want of presentment 
to the acceptor when due, and notice to the drawer of non-payment. 
Bill of exchange. Protest. Notice. Evidence. Before 

Judge Srrozer. Dougherty Superior Court. October Term, 

1873. 


The Marine Bank brought complaint against Julia A. Me- 
Laren, as executrix. upon the estate of Davis Pace, deceased, 
as drawer, upon the following bill of exchange: 


“ $3,677 54. ALBANY, Ga., April (3th, 1861. 

“On the 15th of December next, please pay to my own 
order $3,677 54, value received, being an advance on my 
growing crop of cotton, and charge the same to account of 

“ Yours, respectfully, 
(Signed) “DAVIS PACE. 
“To Messrs. Sims & Rust, Albany, Ga. 
Indorsed: “ Davis Pace.” 
Written across the face: “Sims & Rust.” 
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The defendant pleaded that the bill of exchange was never 
presented to the acceptor for payment, that there was no dis- 
honor of the same, and that no notice of dishonor was given 
by the holder to the drawer, nor to the defendant as his ex- 
ecutrix. 

The defendant sought to show by parol, that at the time the 
bill of exchange sued on was drawn, it was intended to be 
negotiated at a chartered bank. This evidence was excluded 
and she excepted. 

The evidence disclosed that at the time the bill of exchange 
was drawn, Davis Pace, the drawer, was indebted to Sims & 
Rust, and the draft was made, indorsed, accepted, discounted 
by the plaintiff, and the proceeds thereof placed to the credit 
of Sims & Rust, on account of said indebtedness ; that the 
paper was drawn, indorsed and accepted before being present- 
ed to the plaintiff for negotiation ; that the whole object of 
this proceeding was to make a payment on the indebtedness 
of the drawer to Sims & Rust. 

The defendant requested the court to charge the jury as 
follows: “If the testimony doés not show that the plaintiff 
did present this draft for payment, at its maturity, at the place 
of business of the acceptors, and that payment was refused 
by them, and notice of its non-payment was given to the 
drawer within a reasonable time, then the plaintiff is not en- 
titled to recover.” The court refused said request, and 
charged to the contrary. 

The jury found for the plaintiff. The defendant moved for 
a new trial because of the aforesaid exclusion of testimony, of 
the refusal to charge, and of the charge as given. The mo- 
tion was overruled, and défendant excepted. 


Vason & Davis, for plaintiff in error. 


Hines & Hosss, for defendant. 















ATLANTA, JANUARY TERM, 1874. 138 


McLaren vs. The Marine Bank of the State of Georgia. 


McCay, Judge. 


1. That parol evidence is inadmissible to show that a paper, 
on its face payable generally, was intended by the parties to it 
to be negotiated or payable at a chartered bank, has been defi- 
nitely settled by this court in 4 Georgia, 106, and 30 Georgia, 
271; and a contrary ruling would be a heavy blow to the ne- 
gotiability of such instruments, since no one could ever know 
what was the truth as to a paper offered for negotiation. It 
is not necessary to go into the vexed question whether the 
word indorsers, in the act of 1826, includes drawers. The 
facts of this case show that the acceptor was an accommoda- 
tion acceptor, and in such cases the drawer is not entitled to 
notice, even at common law, unless he shows special damage 
from the want of notice. 

2. The proof here, even as introduced by the defendants, 
shows that this draft was not the case of a drawer having 
funds in the hands of another, assigning those to another by 
a draft or bill of exchange. And this is the primary notion 
and object of a bill of exchange. Here the drawing, indors- 
ing and accepting, are simultaneous, and they, all take place 
before negotiation. The issuing of the bill was, in fact, by 
the nominal acceptor. Technically, when it got into his con- 
trol, it was functus officio, since, in form, he is the principal 
debtor. In truth, however, the paper was made and indorsed 
by the drawer that the acceptor might raise money upon it. 
It was intended by the parties as a paper to be negotiated on 
the credit of all whose names were on it. At the time of the 
drawing the drawer had no funds in the acceptoz’s hands. On 
the contrary, he was largely in debt to the acceptor, and when 
the note became due, he was still behind with the acceptor. 
Rust testifies that the draft was drawn for the benefit of the 
acceptors, by the drawer, and to pay them his indebtedness. 
The drawer in this case was, in fact, the principal. In such 
cases he is not entitled to notice, and he can take no advantage 
of the want of it unless he prove he sustained special damage. 
The testimony of Rust, the defendant’s own witness, shows that 
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at the maturity of the draft the drawer was still behind with the 
acceptors, and that this state of things still exists. The ex- 
cuse for want of notice is thus fully made out. That is done 
by the very nature of the original transaction. The note 
was originally made to be negotiated on the credit of all the 
parties to the paper, and as between the parties, the drawer 
was contemplated and treated as the principal debtor. If in 
consequence of the form of the paper—as that Sims & Rust 
were the nominal principals—the drawer sent them funds to 
pay, which they failed to appropriate, and damage came to the 
drawer for want of notice—if this was, in fact, the truth, it 
was for the defendant to show. The proof of the original 
transaction excuses the notice until other facts appear. 
Judgment affirmed. 


Dunstan B. VERDELL, plaintiff in error, vs. ALEXANDER 
H. Kercuvum, defendant in error. 


1. The defendant, a planter, wrote to T., who was one of a firm of com- 
mission merchants in Augusta, to send him two hundred bushels of 
corn, and he would arrange or settle for it. T. was a debtor of de- 
fendant’s and it was defendant’s interest to set off his debt against the 
price of the corn. Neither T. nor his firm having any corn, T. went to 
the plaintiff, telling him he was authorized to buy the corn for defend- 
ant, and purchased from plaintiff one hundred bushels on the credit of 
defendant. The corn was sent to defendant by a carrier, accompanied 
by a bill for it, in the name of T.’s firm against defendant, and with a 
letter from T. stating that he would find some corn on the boat, that 
he would have sent the whole, but corn was falling, and ‘‘we’’ are 
short of funds. He further said he would have to pay for the corn by 
the 25th, and urged the defendant to send the money as well as to send 
his cotton to the firm for sale. Soon after the bill became due, but be- 
fore any settlement was made with T. or his firm, and after the corn 
was consumed, the plaintiff demanded payment from defendant, and 
informed him that the corn was bought on his credit. Neither T. nor 
his firm set up any claim to be paid and had no charge against defend- 
ant, and, as witnesses at the trial, declared they had no demand for it. 
The jury found for the plaintiff : 
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Held, that the verdict was right. If T. was the agent of the defendant 
the case is clear. If not, the corn was obtained from plaintiff by the 
fraud of T., and T., whether he sold it in his own name or in the name 
of his firm, could pass no better title than he had, except to a bona 
Jide purchaser for value. This the defendant was not, in the sense of 
the law, as he received the corn, with a bill against himself for it in 
favor of T.’s firm, which he has not paid, and against which he has no 
demand, his set-off against T. not being a debt against the firm. 

. It was not error in the judge, in such a case, to refuse to charge that 
if defendant bought the corn bona fide from either T. or his firm, he 
was not liable. 

. When a judge refuses to make a charge on the ground that there is no 
evidence to support it, and then adds, if the jury believe there is such 
evidence, then 1 so charge. Such a charge is improper, but the partv 
in whose favor it is made cannot complain of it. 

. When the verdict is right this court will not grant a new trial, for an 
error of the court not material to the merits of the cause. 


Sale. Principal and agent. Set-off. Purchaser. Charge 
of court. New trial. Before Judge ANDREWS. Elbert Supe- 
rior Court. March Term, 1872. 


On the 13th of February, 1869, Ketchum brought com- 
plaint against Verdell for the recovery of $164 75, for one 
hundred bushels of corn, alleged to have been sold and de- 
livered by said Ketchum to said Verdell, under the follow- 
ing state of facts: On the ....... day of November, 1866, 
Verdell wrote to one Enos A. Tate, then of Augusta, Gebr- 
gia, to send him two hundred bushels of corn, and that he 
would arrange or settle with him for it when he came down 
to Augusta. The letter was sent down by Henry Fleming, 
a boatman and common carrier on the Savannah river, and 
was duly delivered at Augusta to said Tate. ‘Pate was per- 
sonally indebted to Verdell to an amount larger than the 
value of the corn, and that was the reason why he gave Tate 
the order. A few days after the order was given, Verdell 
received by Henry Fleming, the boatman and carrier, one 
hundred bushels of corn in sacks, accompanied by a bill for 
it, made out in the name of Tate & McCalla, for the same 
amount as that sued for, and a letter dated Augusta, Georgia, 
4th December, 1866. The corn, bill of lading and letter, were 
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all delivered to Verdell by the carrier. The letter of Tate to 
Verdell says that he (Tate) sent in the neighborhood of one 
hundred bushels, and that he (Tate) would have sent the whole 
two hundred bushels, “but corn is falling at the north, and it 
will probably be lower in a few weeks; and also we are short 
of funds; all the ready money is out filling orders for far- 
mers ;” and also states, “I have to pay for the corn by the 
25th of this month, and if you can raise the money, and have 
any way to send it, do so; also send us what cotton you can, 
for our means are limited, and what money we advance we 
expect it back inside of thirty days, or as soon as possible. I 
will send bill.” Verdell never heard of Ketchum until the 
corn was used up. He never gave him any order; ‘never had 
any business with him; sent back the sacks to Tate, as ordered 
by him. Verdell first heard of Ketchum in February, after 
the receipt of the corn. Ketchum then wrote to Verdell, de- 
manding payment of the corn, which he refused, and alleged 
in his letter of reply to Ketchum’s demand, that he would not 
pay him for it, because he did not know him in the transac- 
tion. Verdell says he never paid any one for the corn. 
Henry Fleming proves the delivery of the corn, the bill in 
the name of Tate & McCalla, and the letter of Tate to Ver- 
dell. Does not know who delivered the corn at the wharf. 
Tate delivered it to him and told him to deliver the corn to 
Verdell. The letter for the corn was directed to Tate. 
Ketchum introduced the testimony of himself, his clerk, C. 
A. Roberts, and the interrogatories of Enos A. Tate. Enos 
A. ‘Tate swears that he received an order from Verdell some 
time in 1865 for some corn, quality not recollected, directed 
tg lim individually ; that not being able to fill it, went to 
Ketchum and he agreed to do so. His instructions were to 
Ketchum to make out his bill and send it round, that he 
wished to send it to Verdell. Never saw the bill for the corn, 
though in January or February afterwards saw plaintiff’s 
books, on which the bill was charged to Verdell, price, 
$1 60 as charged. Tate also testified that Ketchum did not. 
look to him at first, but receiving Verdell’s letter refusing to 
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pay, he then sued witness, but does not know what became of 
the case. That neither he nor his firm had any charge or 
claim against defendant for the corn. 

Charles McCalla testified for Ketchum that he was a mem- 
ber of the firm of Tate & McCalla; never'saw the order from 
Verdell to Tate to buy the corn. Ketchum frequently sent to 
see if Mr. Tate had received the money for the corn from Ver- 
dell. Don’t think it was customary for firms to buy and have 
_ goods charged tocustomersin the country when the orders were 
addressed to individual members of the firm. Verdell never 
ordered any other article from our firm that I know of. Knows 
nothing of the understanding between Tate and Ketchum. 
His firm had no charge or claim against defendant for the corn. 

Plaintiff testified that on the 4th December, 1866, Tate or- 
dered him to ship one hundred bushels of corn to Verdell and 
charge the same to Verdell, and said that he would be in Au- 
gusta on the following Christmas and pay for said corn ; the 
price per bushel was $1 60. Tate agreed to return the sacks. 
The first week in January, following the sale, wrote to Ver- 
dell in relation to the corn, and he replied that he received 
the corn as shipped. That he was informed by Tate at the 
time of the sale that he was authorized to procure the one 
hundred bushels of corn, and to have the same charged to Ver- 
dell. Never saw Verdell; never had any business transac- 
tion with him. 

Charles A. Roberts testified : Tate called to buy the corn for 
Verdell ; corn was purchased by Tate for Verdell, and in his 
name, and says he was satisfied Verdell knew at the time in 
whose name the corn was bought by the bill, he having re- 
turned the sacks as per instructions accompanying the bill ; 
consequently must have received the bill or would not have 
known that the sacks were to have been returned ; bought on 
various representations of Tate of what were the contents of 
Verdell’s letter, which witness says he never read. 

The Court charged, in substance, that if Verdell received 
the corn, believing that it was Tate’s, there was no assent, eith- 
er expressed or implied, on the part of Verdell, and that, in 
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that event, there was no sale, and the use of the corn by him, 
under a misapprehension, was the use of another man’s corn, 
because title had not passed out of Ketchum, on account of 
the want of the consent of Verdell to buy of him. That the 
use of the corn under a misapprehension on the part of Ver- 
dell could not divest Ketchum of the title to his corn. That 
it is the common case that one of two innocent parties must 
lose ; that in any event Verdell must lose the collection of a 
debt or Ketchum must lose the price of the corn, and the law 
must decide which. That it must fall on Verdell. That if 
there was a contract of sale to him, by his express or implied 
assent, then he is chargeable under a contract to buy. That 
if there was no contract to buy, then there was no sale, and 
Verdell having used another man’s corn, though under a mis- 
apprehension, should pay Ketchum, the true owner. And 
this the rather because all this litigation has been because Tate, 
though he may not have been the agent to buy of others, was 
the agent Verdell applied to, to send him corn. That failure 
in his duty was the cause of Ketchum’s trusting Verdell, and 
Verdell’s using the corn under a misapprehension. And so, 
whether Verdell used the corn under a contract or misappre- 
hension, he should pay for it. 

The court was asked by defendant’s counsel to charge: “If 
the jury believe, from the evidence, that Verdell was a bona 
fide purchaser of the corn, either from Tate, or Tate & Mc- 
Calla, though the sale and delivery to Tate, or to Tate & Mc- 
Calla by Ketchum, was procured by the fraudulent represen- 
tations of Tate, such sale and delivery to Verdell by Tate 
will be protected in law.” To which request the court replied 
to the jury, that it “would give the charge as requested, if 
the proof shows that Ketchum sold to Tate, or to Tate & Mc- 
Calla. But you must recollect whether, under the evidence, 
the sale was by Ketchum to Tate & McCalla or to Verdell.” 
“The court would also charge as requested if the proof was 
that there was a sale by Tate to Verdell. You will recollect 
if there was any proof of sale by Tate, or Tate & McCalla, 
to Verdell, or whether it was not of a sale by Ketchum rather 
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than by Tate & McCalla.” Also, “the court cannot give the 
charge as requested, because it presupposes a state of facts not 
warranted by the evidence; but if they believe they are war- 
ranted—that Verdell bought of Tate, or Tate & McCalla, 
bona fide, the court charges as requested.” 

The jury having returned into court and asked for further 
instructions, the court charged, without further explanation or 
comment, as follows, to-wit: “If Verdell used the corn, and 
it was fraudulently obtained or not, Verdell must pay for it.” 
“If he used Ketchum’s corn, he must pay for it.” To all of 
which defendant excepted. 

The jury then retired and found a verdict for plaintiff. 
Verdell, by his counsel, moved for a new trial, and assigned 
each and all of the above stated charges and refusals to charge 
aserror. The motion was overruled on all the grounds taken, 
and defendant excepted. 


R. Toomss; E. P. Epwarps, for plaintiff in error. 


J.D. Matuews; H. A. Roesuck, for defendant. 


McCay, Judge. 


1, 2. For myself, I am disposed to the opinion that Mr. 
Verdell’s letter to Tate was an authority to buy for him, and 
on his credit, two hundred bushels of corn. A letter is not 
to be interpreted so strictly as what purports to be a power of 
attorney, and if the person to whom it is directed acts upon 
it as an authority, the courts will interpret the letter very lib- 
erally in favor of the agency. A fair and liberal rule for in- 
terpretation is to examine the paper in the light of the cir- 
cumstances,. especially of the situation of the parties. Tate 
was one of a firm of commission merchants ; their business. was 
to buy and sell for others on commission. Tate had no corn 
to sell. Even his firm was avowedly engaged in filling or- 
ders by buying from others. It is, therefore, a fair construc- 
tion that Tate was to buy the corn. The sale was not to be 
cash, since the letter itself promises to settle for it in the fu- 
ture. Under the authorities I have referred to, if Tate so 
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understood the letter and acted, he would be treated as the 
agent, and Verdell be liable to the plaintiffs for the corn. In 
such a case the vendor would not be affected by the state of 
accounts between the principal, Verdell, and his agent, Tate. 
Even a positive agreement between Tate and Verdell that 
Tate should pay for the corn would not protect Verdell, un- 
less he had paid before he knew that the plaintiff was unpaid 
and looked to him: See Kymer vs. Suercrap, 1 Campbell, 109; 
Spearing vs. DeGrave, 2 Vern., 643; and this is true even if 
the vendor did not know he was selling to the agent at the 
time of the sale, but gave the credit solely to the agent: Pa- 
ley on Agency, 243. But we do not put our judgment on 
this ground of the construction of the letter. Assume all the 
defendant, Verdell, insists on, admit that Tate was not his 
agent, that he not only did not intend to make him his agent, 
but that there is nothing in the letter which, under the rule 
alluded to, would protect Tate and the plaintiff, from the 
folly or the crime of acting on it, what, then, is the state of 
the case? The corn was obtained from plaintiff by Tate, by 
false statements ; the sale was void and no title passed out of 
Ketchum to anybody. It remained Ketchum’s corn. In 
Tate’s hands he could bring trover for it. And if he could 
bring trover he could waive the tort and sue in assumpsit. 
Had Tate stolen the corn this right of action in favor of the 
plaintiffs would be unquestioned. In this state, even a sale 
by Tate in market overt would not defeat the right: Code, 
section 2639. The rule is different if the article be obtained 
by fraud, and has got into the hands of a bona fide purchaser : 
Code, ‘section 2650. And this not on the ground that the 
fraudulent vendee can convey a better title than he has got, 
but, as the Code says, the third person {will be protected.” 
The true owner will be estopped because, by his folly in 
allowing himself to be deceived, he has put into the power 
of a cheat to injure third persons. And that is just the 
point on which this case turns. When Verdell got this corn 
was he led to act, to take and consume the corn, so as that 
if the plaintiff recovers he, Verdell, will be made to do 
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something more than he must have done, any way. It is 
said yes, because he thought he was buying the corn from 
Tate, and Tate being insolvent and in his debt, he did not 
expect to pay anybody for the corn. I am not sure that this 
fact, even if it were true, would protect him against the true 
owner whom Tate had defrauded out of the corn. There are 
many authorities that one who takes property in payment of 
a precedent debt, is not a bona fide purchaser for value, so as 
to protect him against the true owner. Even a purchaser be- 
fore due, of a promissory note without notice, if he takes it 
in payment of a precedent debt, has, by very high authority, . 
been held not to be protected against equities in favor of the 
maker. This court has held differently, and so our Code pro- 
vides. But this is on the ground that it is a high public policy 
to favor the negotiability of such paper. The case presented by 
the defendant does not address itself very powerfully to the 
sense of justice of a court. He is no worse off than he was 
before he got this corn. True, it is suggested now, in argu- 
ment, that perhaps he would never have given the order had 
he not intended to set-off his debt against it; but he said noth- 
ing of that in his letter. Indeed, both in that first letter and 
subsequently, he indicates the contrary. He well knew when 
he got the corn that it did not come to him as the corn of his 
debtor, and has no equities growing out of the transaction. 
To bring his case within the rules of law, and it is upon these 
rules only he can stand, since there are no equities in his fa- 
vor, he must make it appear that this was his debtor’s corn. 
Clearly, this is not so; and he knew this when he got it and 
used it. True, he may not have known it was the plaintiff’s, 
but he did know, by the very papers that went with it, that 
it was not his debtor’s.* 

3, 4. Upon the whole, we think the verdict right, and 
though the charge of the judge on a point upon which there 
was no evidence cannot be defended, yet, in this case, it did 
the defendant no harm, and there was clearly no evidence that 
the defendant had bona fide bought the corn from Tate. 

Judgment affirmed. 
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Tue SouTHerRN Express Company, plaintiff in error, vs. 
Urqunart & CHAPMAN, defendants in error. 


[This case was argued at the last term and the decision reserved.] 


When, in an action against the Southern Express Company as a common 
earrier, it appeared that goods had been delivered to the Adams Ex- 
press Company in New York, and by it delivered to the Southern Ex- 
press Company at Savannah, to be transported to Columbus, and that 
the goods were lost on their way from Savannah to Columbus whilst in 
the custody of the Southern Express Company, and there was no proof 
as to the terms on which the Adams Express Company or the South- 
ern Express received them : 

Held, that in the absence of any proof to the contrary, the Southern Ex- 
press Company should be presumed to have received them for trans- 
portation to the owner under such obliga'ions as to diligence, etc., as 
the law imposes on common carriers, who do not, by contract, limit 
their liability. 


Common carriers. Southern ExpressCompany. Presump- 
tion. Before Judge James JoHNSON. Muscogee Superior 
Court. October Term, 1872. , 


Urquhart & Chapman brought case against the Southern 
Express Company for $200 00 damages, alleging that the de- 
fendant, on the 23d October, 1865, was a common carrier, ete., 
from Savannah to Columbus, Georgia, and that plaintiffs caused 
to be delivered to defendant, and said defendant received and 
accepted from them, certain goods, describing them, and that 
said goods belonged to plaintiffs. Yet the defendant did not 
safely carry said goods from Savannah to Columbus and de- 
liver them to the plaintiffs, but conducted itself so carelessly 
and negligently in the premises that the goods were lost, to 
the damage of plaintiffs. 

The defendant pleaded not guilty. 

Foster Chapman, one of the plaintiffs, testified as follows ; 
The goods belonged to Urquhart & Chapman; were worth 

. in New York; he shipped them by the Express Com- 
pany from New York to Columbus; supposed it was the 
Southern Express; delivered the receipts to S. H. Hill, agent 
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of the Southern Express Company some years back, when 
Hill had notified him as agent of the Southern Express Com- 
pany, that the goods were lost on Savannah river; cannot say 
if the receipt was an Adams Express or Southern Express re- 
ceipt, but he was notified by Captain Hill, the agent of the 
Southern Express Company, that the box was lost on the 
Savannah river; that defendant was a common carrier, and 
S. H. Hill its agent. 

S. H. Hill testified for defendant as follows: He was agent 
of the Southern Express Company; a number of packages re- 
ceived per Adams Express Company by the Southern Express 
Company were lost on the Savannah river in 1865, and he no- 
tified the shippers of the loss; thinks he did notify plaintiffs ; 
has no recollection of plaintiffs’ leaving receipt with him, but 
they might have done so; does not say they did not. The 
Southern Express Company has had no one in New York 
since the war, authorized to issue receipts; the receipt must 
have been from Adams Express Company, and not from the 
Southern Express Company. 

The following charges were asked in writing and refused 
by the court: “If the jury believe from the evidence that 
these goods were shipped from New York by the Adams Ex- 
press Company, deliverable in Columbus, and there is no evi- 
dence before you of a delivery by plaintiffs, or their author- 
ized agent, to the Southern Express Company of these goods, 
to be by the Southern Express Company delivered to plain- 
tiffs in Columbus, then plaintiffs are not entitled to recover of 
defendant.” 

Also, “if it appears from the evidence that these goods were 
shipped by plaintiffs from New York by the Adams Express 
Company, to be delivered in Columbus, and not by the South- 
ern Express Company, and there is no evidence of a delivery 
by plaintiffs, or their authorized agent, to the Southern Ex- 
press Company; but the proof is that the Southern Express 
Company took these goods at Savannah without the authority 
of plaintiffs, and it further appears that the plaintiffs are now 
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suing this defendant in this action for a wrongful taking of 
said goods, then plaintiffs are not entitled to recover.” 

The court, on the contrary, charged the jury: “If plain- 
tiffs have shown that they were the owners of the goods, that 
they shipped them from New York to Columbus, that these 
goods came into possession of the Southern Express Company 
as common carriers, and they were destined to Columbus; and 
further, that while in possession of defendant they were lost, 
unless by the act of God or the public enemies, they are lia- 
ble to the plaintiffs in damages.” 

The defendant excepted to the charge as given, and to the 
refusals to charge. 

The jury found for the plaintiff $118 42. Error is as- 
signed upon the aforesaid grounds of exception. 


R. J. Moses, for plaintiff in error. 


Henry L. Bennrna, for defendants. 


McCay, Judge. 


There was evidence before the jury entitling the defendant 
to the charge asked, if the charge*is law. Our decision is 
based upon the assumption that the proof was that the goods 
were delivered in New York to the Adams Express to be car- 
ried to Columbus. 

In my concurring opinion in the case of The Southern Ex- 
press Company vs. Shea, 38 Georgia, 519, I gave my views of 
just the state of facts proven in this case, to-wit: that the true 
owner may adopt the act of the carrier to whom he delivers 
the goods, treat his act of delivery as authorized, and sue the 
second carrier on his implied undertaking as a common ear- 
rier: See the cases there cited; see also the case of New Jer- 
sey Steam Navigation Company vs. Merchants’ Bank, 6 How- 
ard, 344. My brother Trippe. agrees with this view of the 
case, and the Chief Justice draws this distinction between the 
Shea case and the present: In the Shea case the proof was 
clear that there was an express written contract to ship the 
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goods to Columbus by the Adams Express Company, proven 
by the plaintiff himself; in this case, nothing is proven but 
the delivery to the Adams—it may have been with authority 
to deliver to the Southern—it may not; and as the goods are 
found in possession of the Southern, who, by its letter to the 
plaintiff, acknowledges its undertaking to carry, the plaintiff 
has, at least, until the contrary is proven, a right to sue. 
The judgment is therefore affirmed. 


JAMEs V. JONES et al., plaintiffs in error, vs. NEEDHAM BuL- 
LARD, defendant in error. 

Where a motion was made to set aside a verdict on the ground that it was 
taken in the absence of the defendant and his counsel, and under cir- 
cumstances amounting to surprise, the motion was properly overruled, 
it appearing that the defendant had no substantial meritorious defense 
to the merits of the action. 


New trial. Verdict. Practice in the Superior Court. Be- 
fore Judge Grgson. Burke Superior Court. May Adjourned 
Term, 1873. 


Needham Bullard brought complaint against James V. 
Jones and Joseph B. Jones, principals, and Henry W. Jones, 
security, on a note made on January Ist, 1866, payable to 
the plaintiff, or bearer, on January Ist next thereafter, for 
$2,191 23, with credits thereon amounting to $52 65. The 
record fails to disclose any plea as having been filed. The 
jury returned a verdict for the plaintiff. The defendants 
moved for a new trial upon the following grounds, to-wit: 

Ist. Because the defendant, James V. Jones, was detained 
from appearance at court on the day the case was called and 
tried, by indisposition, his health being feeble and his resi- 
dence being a great distance from the court-house, to-wit : 
sixteen miles, his presence and evidence being material to the 
defense. His testimony would have shown the consideration 
of the note, and the offer and payments made to the plaintiff. 
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2d. Because of the following facts: The defendants, Henry 
W. Jones and Joseph B. Jones, were only securities. They 
had retained Herschel V. Johnson, a regular practicing attor- 
ney of the court, to represent them. They were both present 
on the day before the verdict was rendered, and were informed 
that their attorney was prevented from attending court by re- 
cent and severe affliction in his family. They believed that 
the rule was to continue the cases of attorneys providentially 
detained from court. They both came to the court-house early 
on the day of the trial, and were in or near the door when the 
case was taken up, but waited to hear, as had been the well- 
known rule, their names and that of their counsel called. 
Owing to a new rule, which was then unknown to them, no 
such call was made. They waited during the first portion of 
the day, expecting to hear the case called, but the first inti- 
mation they. received that the case had been reached, was the 
information that it had gone by default against them. 

3d: Because they expected to prove that the plaintiff had 
agreed with the principal, without their knowledge or consent, 
to release one of their co-securities, and actually did release 
him ; that they only signed as securities, with the understand- 
ing that William B. Jones would sign with them ; that sub- 
sequently said William B. was, by an agreement between the 
plaintiff and the principal, released from said securityship, 
without their knowledge, consent or approval. 

The motion was supported by numerous affidavits showing 
the circumstances under which the verdict was rendered, to 
be substantially as above set forth. 

The affidavit of William B. Jones was introduced, to the 
following effect: He was a security with the said Joseph B. 
and Henry W. on the original note, of which the one sued 
on was a renewal. At.the time of the renewal, the plaintiff 
asked him to sign the new note, which he refused. He be- 
lieves that his co-sureties were not apprised of his refusal, and 
has reason to believe that they signed believing that he was 
to sign also. There was no understanding or agreement be- 
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tween him and the plaintiff, or James V. Jones, the principal, 
that his name should be omitted from the second note. 

Also, the affidavit of James V. Jones, to the effect that had 
he been present he would have testified, in:substance, as fol- 
lows: The debt Was contracted during the late civil war, and 
was made with reference to the Confederate currency, and 
though nothing was said at the time as to its payment in said 
currency, yet such was his expectation. After the note became 
due, he repeatedly offered to pay it in Confederate money ; but 
the plaintiff refused to receive it. He also offered, at differ- 
ent times during the war, to pay the note in cotton or in pro- 


visions, but the plaintiff refused to accept the same. During . 


Sherman’s raid through Georgia, his cotton was destroyed, and 
the money that he had kept to pay to the plaintiff became 
worthless. After the termination of the war he offered to 
pay said debt in provisions at a fair price, but the plaintiff 
declined to accede to this proposal. . 

Also, the affidavit of Joseph B. and Henry’ W. Jones, sus- 
taining the facts set forth in third ground of the motion for a 
new trial. - 

The plaintiff filed his affidavit to the following effect: At 
the time the note sued on was given, he did hot call upon 
William B. Jones and ask him to sign the same. He never 
had any agreement or understanding with James V. Jones 
that William B. Jones was to be relieved from being security. 
The note was given to deponent by said James V. without 
anything being said on the subject, one way or the other. He 
had no knowledge of any understanding or agreement between 
James V. and his brothers, Joseph B. and Henry W., that 
William B. Jones -was to sign with them as securities, nor 
does he believe that there was ever any such understanding. 

The motion was overruled and defendants excepted. 


W. W. Montcomery; H. H. Perry, for plaintiffs in 
error. 


J.J. JoNEs, for defendant. 
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McCay, Judge. 


Did this case stand alone on the question whether the mov- 
ants were in laches as to the witness, and their own presence 
in the court at the calling of the case, we might think Judge 
GiBson’s judgment refusing the order to set aside, open to ob- 
jection. ‘Though when a case turns as this does on the con- 
duct of the parties under the eye of the court, and in the 
management of the case, it ought to be a very strong case to 
call for the interference of this court. The appeal is to the 
discretion of the court to save the parties from what is claimed 
to be an inevitable accident or providential interference with- 
out fault on the part of the movants, and it is almost impos- 
sible to get upon paper the real truth of the case as seen by 
the judge. But under the rule laid down by this court in 
Beall vs. Marietta Paper Mill Company, 45 Georgia, 28, it is 


not enough for the movant to show he is not in fault for not 


being present. He should also show that his defense had 
merits. It is folly for the court to set aside a judgment, if, 
when set aside, there is no legal reason why it should not be 
immediately again rendered. 

We see nothing in any of the statements of the defendants 
themselves, or in their witnesses, to make out a defense to this 
note. True, the plea does say that the plaintiff had so acted 
towards the securities as to release them; but the affidavits 
make out a different case. When the new note was given, 
one security was left out—refused to sign the note. There is 
nothing in any of the affidavits going to show that any of 
the parties to the new note were misled, or did not know this. 
Prima facie, as they all signed it, the presumption is, they 
knew what they were about, and knew that one of the parties 
to the first note, a security, was not, and did not, become a 
party to the new note. There is nothing in the simple fact of 
his not joining in the renewal that gives any equity to those 
who did join. They acted with their eyes open; there is no 
claim of any fraud, mistake, etc., in the procuring of their 
signatures; and, indeed, nothing in any of the statements 
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made by any of the parties going to show how the fact that, 
when the new note was given, one of the securities to the first 
note refused to join in the renewal, discharges those who did 
sign. Admitting, therefore, that the providential absence of 
Governor Johnson, the change in the mode of doing business 
by the court, and the other mishaps insisted on, called for the 
setting aside of the judgment, though we are not prepared to 
say they did, yet cui bono? Why set it aside when, if Gov- 
ernor Johnson had been there, the parties there and the wit- 
nesses there, the result would and must have been the same? 
We say nothing as to the other defenses. They are equally 
without legal merit, as the grounds they set up have been 
again and again ruled by this court to be insufficient. 
Judgment affirmed, 


JAMES HENDERSON, plaintiff in error, vs. WititAM H. 
THOMPSON, for use, ete., defendant in error. 


Dasney P. Hotitoway, plaintiff in error, vs. GEorGE B. 
HALLIck, defendant in error. 


SEABORN LAWRENCE, plaintiff in error, vs. GEoRGE B. Hat- 
Lick, defendant in error. 


In a suit on a promissory note given, as expressed on its face, ‘‘ for 
money due on policy,’’ the defendant pleaded that he was induced to 
sign said note by a false and fraudulent statement, made by the plain- 
tiff’s agent with intent to deceive him, that if he became dissatisfied 
with the contract before the note became due he might withdraw and 
the note should be returned; that he had become so dissatisfied, and 
so notified the agent, who had refused to return the note: 

Held, that it was not error to dismiss the plea, as an effort to engraft by 
parol a condition upon a written contract, and that the allegation that 
the parol promise was made with intent to defraud does not help the 
case, there being no cbarge that the condition was, by mistake or fraud, 
left out of the written contract. 


Prumissory notes. Evidence. Fraud. Before Judge JAMES 
JOHNSON. Jasper Superior Court. February Term, 1873. 
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These three cases, involving the same point, were argued 
and determined fogether. 

The defendants in error brought complaint against the 
plaintiffs in error on three promissory notes, expressing on 
their face that they were “for money due on policy.” Each 
of the latter pleaded, substantially, as follows: 

On July 27th, 1870, William H. ‘Thompson being an agent 
of the Security Life Insurance Company, came to the house 
of this defendant for the purpose of inducing him to insure 
in said company. The defendant at first refused to make any 
contract with him; thereupon the said Thompson, as an in- 
ducement, and intending thereby to deceive and defraud this 
defendant, promised him that if he would insure in said com- 
pany, and give his note for the premium, he should have the 
privilege, at any time before the same became due, of with- 
drawing from the contract, and that his note should be de- 
livered tohim. With this express understanding the defend- 
ant gave the note sued on. Before the same became due, be- 
ing dissatisfied with said contract, he went to said Thompson 
and gave him notice thereof, and asked that his note should 
be delivered to him under the agreement aforesaid. Thomp- 
son refused to deliver up the same in accordance with said 
understanding. Defendant avers that said note was procured 
by the fraudulent practices and representations of said Thomp- 
son, who intended at the time it was given, to entrap him. 

The plaintiff is not a bona fide holder of said note. The 
defendant signed the same in ignorance of the law. 

To this plea the plaintiff in each case demurred. The de- 
murrers were sustained, and defendant excepted. 


W. A. Lorton ; Key & Preston, for plaintiffs in error. 
_C’L. Bartiert; Reese & Reese, for defendants. 


McCay, Judge. 


The plea is to the effect that the note, though payable at a 
fixed time, was not in fact to be paid if the maker chose to 
rescind the agreement under which the note was given. It 
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might be said that such a plea, under the circumstances, was 
the setting up of an agreement without consideration, so long 
as the defendant failed to give the notice the company was to 
be bound. If the defendant, the insured, died during that time, 
his family would get the amount of the policy. If the de- 
fendant should recant, what was to be the compensation of 
the company for the intermediate risk? Again, it might be 
said that the demand for a return of the note is insufficient, 
the plea should further have stated that the policy was offered 
to be given up and canceled. But we think the plea sets 
forth a parol agreement cotemporaneous with the note, con- 
tracting its terms. It is admitted that ordinarily this could 
not be done, but it is contended that the charge that this 
promise was made by the agent fraudulently and with an in- 
tent not to keep it, takes the case out of the general rule. We 
recognize the doctrine that courts permit parol evidence to 
contradict the terms of written agreements when the question 
is whether the paper is a fraud. But the authorities confine 
this rule to cases of fraud in the execution. We have not 
found a case where this was allowed, unless there was a charge 
that the condition sought to be engrafted by parol was’ in- 
tended to be put in writing, but was left out by mistake or 
fraud. In this case that is not pretended. Nothing was said 
about putting this condition in the note, and no fraud or mis- 
take is charged. Nothing is pretended, but that such a contract 
was made cotemporaneously with the note, and that the plain- 
tiff, by this agreement thus made with a fraudulent purpose 
not to keep it, induced the defendant to sign the note. Is 
there any more reason in permitting a parol agreement to be 
proven contradicting a written one, on the ground that the 
parol agreement was made fraudulently and with no purpose 
to keep it, than there would be in permitting parol evidence 
of an honest contract which the payee now refuses to recog- 
nize? We think the latter stands on a higher footing. In 
all attempts to qualify or contradict written instruments by 
parol, it occurs that there is this kind of a fraud, since the 
very necessity of* the evidence comes from the attempt of the 
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obligee to set up a different contract from the one said by the 
obligor to have in fact been made, and this is, if true, a clear 
fraud, so that to admit the rule as contended for would be to 
cut up by the roots the whole doctrine of the conclusiveness 
of the writing containing the contract. As we have said, the 
rule allowing parol evidence to vary the written contract is 
confined to the case where the fraud charged is some device 
or trick by which the condition, though in fact agreed upon, 
was kept out of the paper. We have examined the cases re- 
ferred by the plaintiff in error, to-wit: 1 Binney, 615; 1Ser. 
& Rawle, 464; 75 Penn., 238. These are all Pennsylvania 
cases where the rule admitting evidence is broadest. They 
are all cases where the fraud was in keeping the condition out 
of the written contract. And this is the rule as laid down by 
Greenleaf and by Phillips. The exception to the rule is where 
the real contract is forbidden by law, and the parties have re- 
duced to writing a contract legal on its face. In such cases pub- 
lic policy suspends the rule and allows the truth to be proven, 
in spite of and in contradiction to the writing. It is sometimes 
difficult to say that parol proof is not simply evidence of a dif- 
ferent consideration from that expressed. By the express words 
of our Code this may be done by parol : Code, section 2690. 
But evidently that is not the intent here. The party, in writ- 
ing, promised to pay a sum certain on a fixed day, and it is 
claimed that there was a cotemporaneous contract or stipula- 
tion that this was to be at the option of the defendant, and 
there is no pretence that it was the purpose or intent to put 
the condition in the note, or that it was left out by fraud or 
mistake. 

We think the court was right, and we affirm the judgment. 
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Peter Harris, executor, plaintiff in error, vs. THEODORE 
TISEREAU et al., defendants in error. 






1. When a bill in equity was filed, charging that R. died, leaving a will 
duly executed, and bequeathing his whole estate to his wife for life, 
with remainder to the complainants ; that after his death the wife had 
suppressed and destroyed the will, and taken and used the property as 
her own ; that she was now dead, but before her death had confessed 
the spoliation of the will; that, at her death, she had left a wil! ap- 
pointing the defendant her executor, who now had possession of the 
property. The bill further charged that the witnesses to the original 
will of R. were all dead, and that the complainant could not set out a 
copy of the will, and prayed that the executor of the wife might be de- 
creed to hold the property in trust for the complainants : 

Held, that there was equity in the bill; that it did not seek the probate 
of the will, but to attach a trust to and secure the property, and that 
sufficient reasons were given why they had not proven the will before 
the ordinary. 

2. A court of equity in this state has jurisdiction over all cases of fraud, 
except fraud in the execution of a will, and this jurisdiction includes 
fraud in the destruction of a will, notwithstanding the exclusive juris- 
diction of the ordinary in general, over probate-and intestate matters, 

3. As the bill in this case charges that the will was duly executed, the 

demurrer is to be considered as admitting such due execution, and the 

question as to the amount and nature of the proof necessary to make 
out the case, (the will being lost.and the witnesses thereto dead,) does 
not at present arise for consideration. 





























Equity. Wills. Probate. Jurisdiction. Fraud. Before 
Judge HerscHeL V.JoHnson. Bibb Superior Court. April 
Adjourned Term, 1873. 











Theodore Tisereau, Amanda, his wife, and Samuel B. Pea- 
cock, filed their bill against Peter Harris, as executor of Jane 
Rogers, deceased, in which they alleged as follows : 
That Berry Rogers died in April, 1866, without issue, leav- 
ing surviving him his wife, Jane Rogers, and that said Amanda 
Tisereau and Samuel B. Peacock were children of his sister, and 
his next of kin by consanguinity ; that he left a large estate, 
consisting of lands, money, ete., which he had owned in his 
own right; that a short time before his death he, being of / 
sound and disposing mind, executed, in due form of law, a 
Von, Lu. 11, 
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legal and valid will, of which a copy could not be attached 
for reasons hereinafter stated; that from their information 
and belief, such will, after the introductory or formal part, 
contained, in substance, the following items, limitations and 
bequests : 

Item—I give to my wife, Jane Rogers, a life estate in all 
my property, both real and personal. This provision to be 
in lieu of dower. 

Item—It is my will and desire that at the death of my said 
wife my negro property shall go to and belong to Small, 
to whom I have already given $...... with which to buy a 
plantation. 

Jtem—To my friend, Peter Harris, I give the sum of 
$2,500 00. 

Item—I give and bequeath to my nephew, Samuel B. Pea- 
cock, and to my niece, Amanda M. ‘Tisereau, formerly Amanda 
. M. Peacock, the children of my «deceased sister, Mary Pea- 
cock, all the remainder of my property, both real and personal, 
of whatever it may consist, subject to the life estate of my said 
wife. At the death of my said wife the whole of said prop- 
erty shall be equally divided between my said nephew, Samuel 
B. Peacock, and my said niece, Amanda M. Tisereau, share 
and share alike. “ 

That they were informed and believed that such will was 
duly signed by said Berry Rogers, in presence of three com- 
petent witnesses, who signed the same as such iia presence of 
suid testator and of each other, such witnesses being, to the 
best of their information and belief, F. W. Brantley, A. F. 
Sherwood, and Daniel Clark, all of whom died prior to the 
death of said Jane Rogers ; that they were advised and be- 
lieved, and so stated, that said Berry Rogers had said will 
in his house at the time of his death, and said Jane Rogers, 
knowing of and having access to it, at once, upon his death, 
stealthily took possession of and destroyed it; that in this 
she was aided and assisted by certain of her own blood rela- 
tions, who were present and cognizant of the existence and 
contents of the will, who acted in order to secure to themselves 
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a benefit from the estate; that said Mrs. Rogers, urged on by 
their influence, was actuated not only by a desire to defraud 
complainants, but also by the hope of enlarging her life estate 
into a fee under the pretended intestacy of her said husband, 
and would thus be enabled to dispose of the estate according 
to her own will and pleasure; that in pursuance of such 
scheme she took possession of the whole estate as in her own 
riglit, and undertook to dispose of the same by her own will, 
making her own relations by consanguinity and strangers in 
blood to said Berry, the beneficiaries thereunder ; that during 
the whole time said Jane Rogers observed the most profound 
silence and practiced the most deceptive conduct in reference 
to the will of said Berry, until a short time before her death, 
when, in a moment of contrition, she disclosed the fact of the 
destruction of such will under the influence of her relations ; 
that by reason of such destruction, the secrecy observed, the 
death of the witnesses to the will of said Berry, and their re- 
cent knowledge of the facts, they were unable to make out 
such a copy of the will as a court of ordinary could set up and 
establish ; that the fraudulent conduct of said Jane Rogers 
constituted her a trustee for them, and charged her with the 
custody of the property for their use and benefit ; that Jane 
Rogers died on the ... day of April, 1871, and that there- 
upon the defendant, the executor nominated in her will, after 
qualifying thereunder, took possession of the estate, and was 
receiving rents of the yearly value of $10,000 00; that he 
had paid out large sums to strangers in blood of said Berry 
Rogers, and that he was proceeding to dispose of and distri- 
bute the whole estate, and had advertised all the property for 
sale, as executor, under the provisions of her will. 

The bill further charged various acts of waste and misman- 
agement of the executor, not material to the issue before this 
court ; that he was a man of but small means, and was inca- 
pable of successfully taking charge of the estate ; that com- 
plainants were without adequate remedy at law, but could only 
have such relief in a court of equity. 

The prayer was for an injunction against said defendant’s 
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selling or exercising control over said property ; for the ap- 
pointment of a receiver to take charge of the property ; for 
a decree that the estate in the hands of said defendant, as ex- 
ecutor, which had been so held by Jane Rogers in trust for 
complainants, under the will of Berry Rogers, might be turned 
over to complainants to be divided between them, and for 
general relief. 

The defendant demurred to the bill. The demurrer was 
overruled, and defendant excepted. 


WuittLe & Gustin; R. F. Lyon, for plaintiff in error. 

Ist. There is no equity in the bill. Complainants allege 
that they cannot make out such a copy of the will as can be 
admitted to probate and record, and they cannot claim under 
the will, unless it is such an one as can be so admitted to pro- 
bate and record. The real object of the bill is to set up the 
will without legal proof, and this cannot be allowed. Equity 
follows the law: Code, section 3083; Carter vs. Jordan, 15 - 
Ga., 76. 

2d. The Code provides how a will lost or destroyed subse- 
quent to the death of the testator shall be established, and 
there are no exceptions to the law requiring this: Code, sec- 
tion 2431; Kitchens vs. Kitchens, 39 Ga., 168. 

3d. The court of equity had no jurisdiction of the subject 
matter of the bill, and such want of jurisdiction appeared 
upon the face of the bill. By the Cude, section 331, courts 
of ordinary have original, exclusive and general jurisdiction 
of the probate of wills, and of all such other matters and 
things as appertain or relate to estates of deceased persons, 
and section 2421 also gives the court of ordinary eaclusive 
jurisdiction as to probate of wills. Even before this exclu- 
sive jurisdiction was conferred upon the courts of ordinary the 
jurisdiction of the courts of equity in matters of this kind was 
doubted : Perkins vs. Perkins, and Walton vs. Walton, 21 
Ga., 13; Slade vs. Street, 27 Ibid., 17. 

4th. The tendency of the judicial decisions had been, be- 
fore the Code, to treat the court of ordinary as a court of ex- 
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clusive jurisdiction as to matters within its jurisdiction, and 
the act expressly conferring such exclusive jurisdiction seems 
to have been passed in compliance with the suggestions of the 
courts, as to what that court ought to be: Tucker vs. Harris, 
13 Ga., 1; Perkins vs. Attaway, 14 I[bid., 27; Davis vs. Me- 
Daniel, 47 Zbid., 195. 


Por & Hat; C. B. Wooten, for defendants. ; 

Ist. In England chancery has jurisdiction over the sup- 
pression and spoliation of wills: 2 Roberts on Wills, 49; 1 
Mad. Ch., 325; 3 Atkyns, 359; 2 Vern., 380, 561; 1 P. 
Wins, 731; 8 Hump. 390. 

2d. All equity jurisdiction in Georgia is vested in the su- 
perior court: Code, sections 3080, 3100; 6 Paige R., 46; 1 
Story’s Eq., 252; 21 Ga. R., 17. 

3d. Presumption against spoliation: 1 Greenl. Ev., secs. 
31, 568. 


McCay, Judge. 


1, The question whether, in any case, a court of chancery 
in this state can entertain jurisdiction of the probate of a will, 
is a new one, and deserves serious consideration, though it is 
not, in our judgment, necessarily involved in the record. It 
is contended that the language. of the constitution of 1868 
takes away this jurisdiction, if it ever existed. The argu- 
ment insisted on is as follows: The constitution ef 1798 de- 
clares that the superior court “shall have concurrent jurisdic- 
tion in all other civil cases :” Constitution 1798, article 3d, 
section 1. In section 6, of the same article, the powers of a 
court of ordinary, or register of probates, are in general terms 
conferred on “the justices of the inferior court.” The con- 
stitution of 1861, after giving certain exclusive jurisdiction 
to the superior court, among which is exclusive jurisdiction 


in equity cases, gives concurrent jurisdiction to that court in 
all other civil cases. In another section probate jurisdiction 
is given to the ordinary, and an appeal allowed to the supe- 
rior court: Constitution 1861, article 4, section 2, paragraphs 
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5 and 9, and section 3, paragraph 5. ‘The constitution of 
1868, after providing for certain exclusive jurisdiction, in- 
cluding equity cases in the superior court, gives the superior 
eourt jurisdiction in all other civil cases, “except as hereinafter 
provided:” Article 4, section 2, paragraphs 5 and 9. There- 
after, to-wit, in section 3, of article 4, the powers of a 
court of ordinary are given to the ordinary, with an appeal 
to the superior court. The argument is, that by providing an 
appeal from the ordinary to the superior court, and by confer- 
ing jurisdiction on the ordinary of probate cases, after the 
words “except as hereinafter provided,” it is meant to be de- 
clared that the jurisdiction of the ordinary is declared to be 
positively exclusive, so that under no circumstances ean the 
superior court have jurisdiction, except by appeal, of any pro- 
bate of a will. It is admitted that previously to 1861, the 
constitution was at least open, as this court intimated in Slade 
vs. Street, 27 Georgia, 17, to such a construction as gave the 
superior court such jurisdiction, as a court of equity, as the 
court of chancery had in England. But it is said that under 
the constitution of 1868, especially taking inte account section 
331 of the Code, which in terms declares the probate jurisdic- 
tion to be exclusive in the ordinary, even the jurisdiction 
which was formerly in the superior court, as a court of equity, 
is taken away. But we think the words, except as. hereinafter 
provided, mean no such thing as this. Were there no posi- 
tive denial of jurisdiction, thereafter, perhaps the words would 
bear the meaning put upon them, but the constitution of 1868 
positively denied jurisdiction to the superior court over cer- 
tain debts and over the homestead. These words, “except,” 
etc., it will be noticed, are added to the clause giving jurisdic- 
tion to justice courts, and to the clause conferring equity 
powers upon the superior court, and are evidently qualifica- 
tions upon the jurisdiction of all courts, in view of the posi- 
tive denial of jurisdiction contained in the homestead and re- 
lief clauses referred to. It seems to us that this is the most 
natural meaning to put upon these words under the circum- 
stances, and that to construe them as referring to the provis- 
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ion made afterwards, for a probate court, is strained and un- 
natural. 

2. But the jurisdiction of the ordinary over the probate of 
wills, appointing administrators and executors, and generally 
of matters pertaining to intestate and testate estates, is, and 
always has been in this state, exclusive. This is the positive 
provision of the Code, section 331, and has been the constant 
practice and ruling of the courts from time immemorial. But 
what is meant by the exclusive jurisdiction of the ordinary 
in such cases? Does it mean any more than is meant by ex- 
clusive jurisdiction in the superior court to try titles to land, 
or in the inferior court to lay out or close up roads, or 
exclusive jurisdiction in land courts to decide a question of 
head-rights? If a case arise involving any of these ques- 
tions, in which there is also fraud, accident or mistake, or any 
of those complications which call for the interference of 
equity, jurisdiction arises in a court of equity, notwithstand- 
ing the exclusive jurisdiction of the other courts. A court of 
equity is ‘for the protection and relief of parties where, from 
any peculiar circumstances, the operation of the general rules of 
law would be deficient in protecting from anticipated wrong 
or relieving for injuries done:” Code, 3081. And if a case 
arise presenting those features which authorize equitable inter- 
ference, the fact that some other court has ordinarily exclusive 
jurisdiction of the principal subject matter, is no hindrance to 
the equitable jurisdiction. A court of equity will, under 
proper circumstances, grant a new trial from a verdict at law, 
or before any court: Code, 3129. And our Code, as to ques- 
tions of fraud, broadly declares that equity has concurrent 
jurisdiction with courts of law in all cases of fraud, except 
fraud in the execution of a will: Code, sec. 3172. ‘These pro- 
visions of our Code are but a succinct statement of the 
chancery jurisdiction in England. Its fundamental idea is, 
that it undertakes to supply the lack of other courts in grant- 
ing relief, where a right sufficiently perfect for redress by 
courts, is either not recognized by other courts, or by reason 
of their defective machinery cannot be fully protected and 












160 SUPREME COURT OF GEORGIA. 


Harris vs. Tisereau et al. 





administered : Haynes’ Outlines of Equity, 23, 27; Law Li- 
brary, volume 98. There was under the old system of Eng- 
land no mode by which a will of real estate could be pro- 
bated and recorded once for all. It was considered a muni- 
ment of title, and was required to be proven, and might be 
attacked whenever it was offered in evidence before a court. 
The probate court, if the will was a will of personalty as well 
as of realty, might probate it. But the probate was not 
noticed by the common law courts. This was a serious de- 
fect in English jurisprudence ; and to remedy this, the courts 
of chancery in England will entertain a bill to establish a will 
of realty in favor of the devisee against the heir. The court 
does this under its jurisdiction to quiet titles and perpetuate 
testimony. Buf that is almost a probate, since, if it be estab- 
lished against the heir, the judgment binds his heirs and 
privies: Loveless on Wills, 416, 417 ; 1 Madd. Chan., 253; 
Boise vs. Bosborough, 52 E. Chan. R., 817, where the subject 
is fully discussed. 

As to wills of personal property, this defect in the English 
system did not exist, and there was no call for chancery to 
remedy it. Probate of a will of personalty against the world, 
and once for all, was made in the ecclesiastical court. It was 
of the utmost importance to society that this should be done. 
The death of the owner of personal estate devoted his person- 
alty of every description to his debts, his legatees and distrib- 
utees. It was, therefure, necessary that it should forthwith 
appear whether his personal property should be distributed 
or go to legatees, and that his debts should be paid before it 
went to either. Some mode, therefure, of settling once for all 
whether there was a will, was a necessity of society. This, 
for certain reasons which are part of the history of England, 
fell to the ecclesiastical courts, and was performed in all its 
details by those courts under rules as wide and as little 
cramped by common law narrowness as were the proceedings 
of equity courts. That there was a will, or that there was 
not, was inquired into, its precise terms were ascertained, it 
was spread upon a book for the registry of wills, and the court 
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undertook the superintendence of its execution. In the do- 
ing of this it exercised powers and followed methods unknown 
to the common law, derived from the same source, the civil 
law, as the powers and methods of the court of chancery. It 
established lost, mutilated or destroyed wills ; it set aside its 
own judgments, and allowed rehearings and reviews for good 
cause, and examined questions of fraud, accident and mistake 
as keenly and searchingly as did a court of chancery. Under 
such a system even the broad jurisdiction of chancery over 
fraud might well be considered unnecessary in matters within 
the scope of the powers of the probate court. And long since 
it has been settled that fraud in the procurement of a will is 
not within the jurisdiction of a court of equity. Whether 
there be or be not fraud is one of the issues settled by the 
probate. If there be fraud, it is no will. If the will be set 
up, the judgment settles the matter. And if, the application 
to chancery be before judgment, the reply is that the ecclesi- 
astical court is competent to settle it. And though at one 
time equity would interfere to redress fraud in the probate as 
it would fraud in a common law trial, by acting personally on 
the parties and compelling them to go into the probate court 
and do rightly, yet, in England that jurisdiction has rarely 
been exercised, and may now be said to be abandoned, the 
power of the probate court to grant new trial, to seareh the 
conscience of the parties and to punish for contempt, being 
ample and complete : See the cases collected and the subject 
discussed in Perry on Trusts, section 182. But both in this 
country and in England this limitation of the jurisdiction of 
chancery over frauds has not extended so far as to deny the 
jurisdiction where a will has been fraudulently destroyed. In 
Tucker vs. Phipps, 3 Atk., 363, Lord HARDWICK asserts the 
jurisdiction in the very broadest terms. ‘The case goes upon 
the general jurisdiction of equity over frauds, and recognizes 
the right of the legatee to come into equity against the spolia- 
tor, to enforce against him the bequest as a trust. A distine- 
tion is taken between the general probate of the will which 
properly pertains to the ecclesiastical court, and enforcing the 
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title or right of the legatee, and the chancellor says, that as 
against the spoliator, the court would not put the legatee to 
the hardship of establishing the words of the will against the 
world by probate before the ecclesiastical court. And so far 
as I can find there is no decision of a case in England con- 
trary to this. In Dalston vs. Coatsworth, 1 P. Wiliams, 731, 
which was for relief against the fraudulent suppression of a 
deed, two cases are cited by the chancellor where the court 
decreed the spoliator of a will to hold the bequest in trust for 
the legatee, though there was no probate of the will; and in 
Haynes vs. Haynes, 2 Vernon, 441, the same question was 
made and decided. 

In this country there is a conflict in the decisions. In 
Ohio, 15 Ohio, 345, it is held that the will must first be set 
ap in the probate court. And this would seem to be the rule 
in Louisiana: Gaines vs. Chew, 2 Howard, 619, and Gaines 
vs. Hener, 24 Howard, 553. Perhaps also in Massachusetts: 
12. Allen, 1. But in Bailey vs. Styles, 1 Greenleaf’s Chancery 
Reports, (N. J.) 220; in Allison vs. Allison, 7 Dana, (Ken- 
tucky,) 90; in 1 Bay, (S. C.) 464; Meade vs. Langdon, (22 
Vermont,) 59, and in Buchanan vs. Mastock, 8 Humphries, 
(Tennessee,) 390, the doctrine of Lord Harpwick, in Tucker 
vs. Phipps, is fully recognized and acted on. Our own court, 
in Slade vs. Street, 27 Georgia, 17, whilst this particular ques- 
tion was not the point of the case, distinctly recognize the 
same doctrine; and is there not great significance in the broad 
language of the Code, section 3172, that equity has coucur- 
rent jurisdiction with all other courts in questions of fraud, 
except fraud in the exeeudion of a will. It cannot be doubted 
but that if a will be duly made and executed, and the testa- 
tor die, leaving it as his will, and it be fraudulently suppress- 
ed, that some court has power to correct the wrong. If the 
probate court has the power, and in certain cases it clearly 
has, section 2431, Code, then the express words of section 
3272 gives chancery concurrent jurisdiction. 

In the case made by this bill, to-wit: one where a will 
duly executed has been destroyed after the testator’s death 
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and the witnesses are all dead, we have doubts if the probate 
court has, in this state, jurisdiction. Section 2931 of the Code 
implies that the probate court can only set up a lost or des- 
troyed will if the witnesses be living. Unless this is to be 
taken as a repeal of the well settled rule that such a will may 
be set up on proper proof, then chancery alone has jurisdic- 
tion. In England, it is clear that a will duly executed and 
destroyed after the death of the testator, may be set up, 
though all the witnesses be dead, if clear proof be made that 
such a will did in fact exist: 1 Haggard, 115; 2 Lee, 22; 1 
Adams, 462; and this is the general ruling in the courts of 
this country. See the doctrine discussed in 2 Redfield on 
Wills, 6, 11. 

The statutes providing for the due execution of wills, while 
they provide in detail how they shall be signed and attested, 
make no provision as to how they shall be proven to have 
been so signed and attested. And the courts have adopted the 
rules of evidence usually enforced to prove facts in the courts. 
If the subscribing witnesses be within the power of the court 
they must be called. If they be dead, insane, or out of the 
jurisdiction, the next best evidence is the resort to proof of 
handwriting. If the will be lost, the witnesses must be pro- 
duced, if accessible; if not, the next best evidence is to be 
used. It is not meant by this rule that anything but evidence 
is to be used. And there are many cases where the courts 
have refused the probate because the proof has not come up 
to the rule, which is well settled that the proof in such cases 
must be clear and satisfactory : See a discussion of the whole 
subject with the cases: 1 Redfield on Wills, 348, 349. Such 
being the general rules of law, we do not think that section 
2431 of the Code was intended to deprive any court of the — 
right to set up a lost will where the witnesses are dead, but 
only the court of ordinary, and it does that only by implica- 
tion. Cases may be presented where the proof would be so 
clear as that it would be shocking to refuse redress, and where 
it would be not only a temptation to crime but a premium 
upon it to refuse. 
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title or right of the legatee, and the chancellor says, that as 
against the spoliator, the court would not put the legatee to 
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and the witnesses are all dead, we have doubts if the probate 
court has, in this state, jurisdiction. Section 2931 of the Code 
implies that the probate court can only set up a lost or des- 
troyed will if the witnesses be living. Unless this is to be 
taken as a repeal of the well settled rule that such a will may 
be set up on proper proof, then chancery alone has jurisdic- 
tion. In England, it is clear that a will duly executed and 
destroyed after the death of the testator, may be set up, 
though all the witnesses be dead, if clear proof be made that 
such a will did in fact exist: 1 Haggard, 115; 2 Lee, 22; 1 
Adams, 462; and this is the general ruling in the courts of 
this country. See the doctrine discussed in 2 Redfield on 
Wills, 6, 11. 

The statutes providing for the due execution of wills, while 
they provide in detail how they shall be signed and attested, 
make no provision as to how they shall be proven to have 
been so signed and attested. And the courts have adopted the 
rules of evidence usually enforced to prove facts in the courts. 
If the subscribing witnesses be within the power of the court 
they must be called. If they be dead, insane, or out of the 
jurisdiction, the next best evidence is the resort to proof of 
handwriting. If the will be lost, the witnesses must be pro- 
duced, if accessible; if not, the next best evidence is to be 
used. It is not meant by this rule that anything but evidence 
is to be used. And there are many cases where tlie courts 
have refused the probate because the proof has not come up 
to the rule, which is well settled that the proof in such cases 
must be clear and satisfactory: See a discussion of the whole 
subject with the cases: 1 Redfield on Wills, 348, 349. Such 
being the general rules of law, we do not think that section 
2431 of the Code was intended to deprive any court of the _ 
right to set up a lost will where the witnesses are dead, but 
only the court of ordinary, and it does that only by implica- 
tion. Cases may be presented where the proof would be so 
clear as that it would be shocking to refuse redress, and where 
it would be not only a temptation to crime but a premium 
upon it to refuse. 
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3. As this case comes before us at present, the due execu- 
tion of the will and its destruction by the only heir, the de- 
fendant’s intestate, is admitted, and our present decision is 
only that on the demurrer there is equity in the bill. Wheth- 
er the facts charged are proven, may arise when the case is 
tried. We only say now that the law requires a satisfactory 
case to be made out. Whether that is done must depend al- 
ways on the facts of each case. 
Judgment affirmed. 











Joun R. Wawace ef al., plaintiffs in error, vs. THe TRus- 
TEES OF THE ATLANTA MEDICAL COLLEGE, defendants 
in error. 


1. Where a levying officer makes a levy upon a portion of an entire lot, 
itis his duty so to divide the lot as not wantonly and grossly to des- 
troy the nature of the property, 

. When an execution against the Atlanta Medical College for less than 
$200 00 was levied upon a portion of the lot upon which the college 
building is erected, and the portion levied on, as described in the entry 
on the fi. fa., and as advertised and sold, was of such a character as 
that the line divid ng the yarts levied on from the parts not levied on, 
ran through the body of the building, having seven-tenths of the build- 
ing on the part sold, and three-tenths on the part not sold : 

Held, that such a levy and such a sale was illegal and void as a wanton 
and gross injury to the defendant’s property, whether intended or not, 
and that on paying to the purchaser the money paid by him at the sale, 
and which had been appropriated for the defendant’s benefit, the col- 
lege was entitled to have the sale rescinded. 


Judicial sale. Levy. Description. Sheriff. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1873. 


Nathaniel J. Hammond recovered a judgment against the 
trustees of the Atlanta Medical College for $100 00 principal, 
besides interest and cost. The execution based on this judg- 
ment, was levied upon a portion of the lot on which the At- 
Janta Medical College now stands. In the advertisement of 
‘said levy it was described as “a part of land lot number 
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fifty-two, in the fourteenth district of originally Henry, now 
Fulton county, Georgia, to-wit: that part of the Medical 
College lot described as follows, beginning at the corner of 
Butler and Jenkins streets, in the city of Atlanta, running 
along Jenkins streets one hundred feet, thence back at right 
angles with Jenkins street to number two hundred and thirty- 
five, (?) thence at right angles one hundred feet to Butler street, 
thence along Butler street to the beginning corner, containing 
a half acre, more or less.” 

The property levied on was sold as described in the adver- 
tisement, and purchased by John R. Wallace and Joseph A. 
Alexander, for the sum of $160 00. ‘The money was paid 
and appropriated as follows: $103 50 to plaintiff in execu- 
tion ; $17 20 to costs; balance in hands of sheriff subject to 
the order of the defendants in execution. The purchasers re- 
ceived a sheriff’s deed. 

At the time of the sale, neither the sheriff nor the purcha- 
sers were aware of the fact that the advertisement embraced a 
portion of the Medical College. This building fronts sixty- 
six feet on Butler street, and ninety-six and a half feet on 
Jenkins street. ‘The advertisement covered the entire build- 
ing, except eleven and a half feet on Jenkins street. The 
purchasers therefore obtained a deed to all of said building 
except eleven and a half feet. There was vacant property 
around the same which would have proved more than suffi- 
cient to have satisfied said execution. The Medical College 
building was worth $20,000 00. 

The trustees of the Atlanta Medical College filed their 
bill, based upon the facts aforesaid, against Wallace and Alex- 
ander, tendering the purchase money, with interest, and pray- 
ing that the defendants might be perpetually enjoined from 
taking possession of the property claimed to have been pur- 
chased, and that the deed executed by the sheriff should be 
decreed canceled. 

The defendants answered, denying any notice of irregulari- 
ties or defects in the levy, advertisement or sale, and standing 
upon their rights as bona fide purchasers. 
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There were other issues made by the pleadings and evi- 
dence, but in view of the verdict and the decision, they need 
not be here mentioned. The facts, so far as materially de- 
veloped by the testimony, were as above stated. 

The jury returned the following verdict: “ We, the jury, 
find, in view of there being a mistake in the property sold 
by imperfect description, and in view of the inadequate price 
paid for the same, by imperfect description, we find the deed 
null and void and of no effect, and perpetually enjoin the de- 
fendants from possession of property.” 

The defendants moved for a new trial, because the verdict 
was contrary to the law and the evidence. The motion was 
overruled, and defendants excepted. 















L. E. BLeckiey; B. F. Assort, for plaintiffs in error. 






Rosert Baven; WiLuiAM Ezzarp; T. P. WEsTMoRE- 
? ? 
LAND, for defendants. 






McCay, Judge. 






1, Did this case stand only on the reasons given by the 
jury in their verdict for their finding, we would hesitate long 
before we could sustain it. The inadequacy of price is indeed 
great, but if this is to be a ground for setting aside a sale 
where the absence of fraud is apparent, we should have few 
public sales that could stand—a result contrary to public policy 
and as injurious to defendants as to any other class. The de- 
scription, it is true, might have been more complete. An auc- 
tioneer, anxious to parade his wares before the public, would 
doubtless have called attention plainly and emphatically to . 
the fact that the college building, or a large part of it, was 

included; and we think it is the duty of the officer to call the 

attention of buyers in his advertisement to any circumstance 

that, upon the face of it, would increase the probability of a 

good price. But a failure of the officer in advertizing prop- 
erty does not vitiate a sale, unless the purchaser can be charged 
with knowledge and complicity: Code, 2688. He is only con- 
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cerned to know that the officer has power—authority—to sell, 
and that he is proceeding according to the prescribed forms. 
But whilst we think the reasons given by the jury for their 
verdict unsatisfactory, yet, from the plain and evident facts in 
the record, we think the verdict right. This levy is, in our 
judgment, void, and as the authority of the officer to sell de- 
pends upon the legality of his levy, we think the sale void. 
The levy is not uncertain. It is terribly certain. It surely 
and inevitably, as the proof clearly shows, cuts the body of the 
college in two. Under the clear and definite lines it points out, 
the levying officer has devoted to sale such a part of the lot as 
throws seven-tenths of this valuable building upon the part 
sold, leaving three-tenths upon the part unsold. In our judg- 
ment an officer may not proceed recklessly with his process, 
and make, at his pleasure, any seizure his fancy may dictate. 
He has duties, as a sworn officer of the law, to the defendant as 
well as to the plaintiff in execution. His authority is to seize 
the property of the defendant, or so much thereof as will sat- 
isfy the plaintiff’s claim. In favor of innocent purchasers his 
acts will be presumed fair. But it is always his duty to be 
fair, to use his office so as not to wantonly and recklessly hurt 
even him whom the law treats as in default. There is but one 
common Jaw case I have been able to find bearing on this di- 
rect question. A sheriff, under an elegit, put the plaintiff in 
possession of a moiety (which was the direction of the writ) of 
a tenement, and the court held this void. He should have 
selected the rooms and put the plaintiff in possession of a 
moiety of them: Dalton on Sheriffs, 216; Dean vs. Lord Ab- 
dingdon, 2 Douglass, 473. 

2. In the ease at bar the officer has undertaken to divide a 
Jot, and he has so done it as to separate a valuable house upon 
it into two parts, by an imaginary line drawn through it, at 
a point where three-tenths will be one side and seven-tenths 
on the other. It appears, too, that this house is notoriously 
a college, and there is nothing to show that there is any wall 
at this part. To put the purchaser in possession, he will, in 
all probability, have to deliver him a portion of a room, and 
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it is inevitable that such a sale has taken place as no man in 
his senses would make, and no man buy at a fair price. The 
lines pointed out in the levy are rigid; they are fixed by the 
legal length of a foot, and by the legal line of the street. If 
they are certain, they are also unyielding, and if the purcha- 
ser has bought anything he has bought exactly what the calls 
of the description will give. We think such a levy and sale 
is oppressive and illegal, a wanton, useless and outrageous in- 
jury to the defendant, for no possible good to anybody. It 
stands exactly in the situation of the contract of the merchant 
to give a pound of his flesh on his failure to pay. The only 
excuse for it is that the officer made a mistake. Had he done 
deliberately what is the inevitable effect of his entry, his con- 
duct would have been outrageously oppressive. The pur- 
chasers were bound to know the effect of the description ; they 
were bound to know that they were buying seven-tenths of a 
house ; that they would get a building with oneend out. Had 
this levy been in terms so as to say the truth, that it was upon 
seven-tenths of the house, nobody would have bought. The 
defendant is left with three-tenths of his house. It has been 
suggested that there might be a partition, that either party 
might procure a sale of the whole and divide the proceeds; 
but there is no joint interest. IPf the purchaser gets anything 
he gets what his meets and bounds call for. We can conceive 
of no greater outrage in the way of a levy, and we are of 
opinion no officer had a right to make such an one, and that 
it is void. As we have said, it can only be even excused on 
the ground that it was a mistake. We feel sure neither the 
plaintiff nor the bailiff would have dreamed of such an out- 
rage, and we feel equally sure that we have but few men in 
the community who would have bought under such a levy, 
had they known it. Not only because the plainest common 
sense would teach that it was oppressive, but because they 
would be unwilling to lend themselves to aid in such oppres- 
sion. It isin proof that the purchasers did not know that 
such a wrong was being done. They bought on the spur of 
the moment, thinking only to get part of the lot, but never 
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dreaming that they were cutting the house in twain. We do 
not think they were to blame. They got nothing, because the 
levy was void, and the officer had no authority to sell. They 
paid their money in good faith, and it has gone to the use of 
the college, and the sale should be Tescinded only on condi- 
tion that this money be repaid with interest. 


Judgment affirmed. 


IsaBeLLA Evans, plaintiff in error, vs. RicHarp D. Ar- 
NOLD et al., defendants in error. 


1. Where an executor had proven a will in common form, upon the oath 
of one of the witnesses, and one of the heirs at law called upon him, 
by motion in writing, duly served, to appear before the ordinary, and 
show cause why said probate should not be set aside, on the ground 
that the testatrix, at the making of the pretended will, was not of 
sound mind, and was under undue influence, ete. ; and the executor 
appeared and propounded the will, and the same was set up as the last 
will by the ordinary, and there was an appeal to the superior court, 
and the cause came on for trial: 

Held, that the proceeding was substantially a proceeding to prove the 
will in solemn form, as to all who were parties thereto, or had notice 
thereof; that the executor had the opening and conclusion of the case, 
and was bound to produce or account for the absence of all the wit- 
nesses to the will. 

. In the probate of a will, the burden of proof is upon the propounder 
to show all the facts necessary to make a good will, and this includes 
not only the fact of execution, but that the will is the free act of a man 
competent, under the law, to make a will. The heirs of a deceased 
person take his estate, by virtue of the statute of distributions, and 
their rights can only be divested by proof that the deceased died, leav- 
ing a will, by him freely executed according to the forms of law, whilst 
he was of sound mind. 

. What shall be the extent of the proof of sanity and freedom, must 
depend upon the circumstances of each case ; ordinarily, the opinion 
of the subscribing witnesses, from what they have seen and know, at 
the time of execution, that the testator was sane and free, will make 
a prima facie case ; but if from all the testimony the jury is not satis- 
fied that the testator was of sound and disposing mind, and that the 
will is his free act, probate should be refused. 

Von. Lu. 12, 
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4. On the propounding of a will, where the question is insanity, mono- 
mania, or undue influence, the unreasonableness of the disposition of 
the will, is always a question to be considered by the jury ; and where 
a testatrix, who was in extreme old age, had several children, one of 
whom was an idiot daughter, and she left the whole of an estate of 
$20,000 00 to certain trustegs, who were of no kin to her, for the main- 
tenance of the idiot girl for life, and at her death, to the trustees in 
fee, to the entire exclusion of her other children, some of whom were 
poor, and on a caveat to the will, one of the grounds teken was that 
the testatrix was a monomaniac as to her excluded children, which 
ground was sustained by the evidence of various witnesses: 

Held, that it was error in the court to charge the jury that if they should 
find the testatrix to be a monomaniac as to such excluded children, 
and should also find that her anxiety to provide for her idiot child was 
natural and just, it did not concern them as to whether the mode she 
took so to do was wise and proper; such a charge was calculated to 
withdraw from the consideration of the jury the fact patent upon the 
face of the will, that the fee in the whole estate was given to strangers, 
which fact, if the testatrix was a monomaniac as to her excluded cbil- 
dren, was a proper matter to be considered in detefmining whether 
the will was the result of her monomania. 


Wills. Probate. Monomania. Insanity. Order of ar- 


gument. Onus probandi. Before Judge ScHLteY. Chatham 
Superior Court. May Term, 1872. 


On the 5th April, 1867, Isabella Evans petitioned the court 
of ordinary of Chatham county to set aside the probate in 
common form of a paper purporting to be the last will and 
testament of Esther Goldsmith, upon the grounds that, at the 
time of its alleged execution, she was incompetent to make a 
will; that the will was the result of monomania, and had 
been procured from her by the misrepresentations, fraud and 
undue influence of the propounders, and by mistake, upon 
her part, as to the conduct of the heirs-at-law. On May 6th, 
1867, the ordinary, after hearing the case, “ ordered, adjudged 
and decreed that the said several grounds of objection are 
overruled, and that the said will propounded is the will, duly 
proved, of the testatrix, Esther Goldsmith.” 

From this judgment of the court of ordinary an appeal was 
duly taken to the superior court of Chatham county ; and, 
upon the hearing of the said cause, Richard D, Arnold and 
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Andrew M. Ross proceeded to propound the will in the usual 
form, examining two of the attesting witnesses, and were 
about to read the paper to the jury, when counsel for ca- 
veatrix objected, for the reason that only two witnesses had 
been examined, and the third witness had not been account- 
ed for. The court overruled the objection, saying that the 
proceeding was not a probate of the will in solemn form, 
and that, therefore, it was not necessary to produce or account 
for all the subscribing witnesses; to which ruling counsel for 
caveatrix excepted. But thereupon claimed that, under this 
‘ruling of the court, the caveatrix was entitled to the opening 
and the conclusion of the case. This claim was also overruled ; 
and counsel again excepted. The will was read to the jury. 
At no stage of the trial was the third attesting witness either 
produced or accounted for. 

This instrument left all of her estate to her friends, Rich- 
ard D. Arnold and Andrew M. Ross, of the city of Savannah, 
to have and to hold the same in trust for her idiotic daughter, 
Henrietta, for and during the term of her natural life, the in- 
come and profits thereof, or so much as may be necessary, to 
be appropriated for her liberal ‘maintenance, and proper care 
and protection, and commended her said daughter to their 
particular care and kindness, and from and after the death of 
her said daughter, gave said entire estate to the said Arnold 
and Ross, to be equally divided between them, to have and to 
hold the said estate to them and their heirs and assigns, freed 
and discharged from any and all trusts whatsoever. 

The propounders having closed, Mr. Solomon Cohen was 
presented as a witness for caveatrix. During the course of 
his examination he stated that he filled the chair of medical 
jurisprudence in the Savannah Medical College; that it had ° 
come into the line of his duty to study, and to lecture upon, 
the subject of the mind; that he had devoted a good deal of 
time and study to the subject of insanity ; that he thought he 
understood it pretty well, and had seen and noticed many 
cases of it; that he had known Esther Goldsmith for many 
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years, and had been thrown into confidential relationship with 
her. 

Thereupon counsel for caveatrix requested him to express his 
opinion as an expert in regard to the soundness of her mind. 
Counsel for propounders objected ; the objection was sustained, 
and counsel for caveatrix excepted. 

Counsel for caveatrix complained of error in the charge of 
the court upon the following grounds : 

Ist. Because the judge used such language in various places, 
as clearly indicated to the jury his own views of the facts of 
the case. 

2d. Because he assumed throughout that the execution of 
the will might have been duly proved to the satisfaction of 
the jury, when only two of the subscribing witnesses had 
been produced, and the third was not accounted for. 

3d. Because he so charged upon the subject of monomania 
as to preclude the jury from recognizing evidence of it in the 
mode in which Esther Goldsmith sought to carry out her in- 
tention as regarded “her imbecile and idiotic daughter,” pro- 
vided they should find the intention itself to be natural and 
rational, and intimated that all the evidence, whether to be 
discovered from such mode, or from the testimony of the wit- 
nesses, showed mere “eccentricity of habit or thought,” which 
did not incapacitate her for making a will. 

The following was the language of that part of the charge : 
“You must, in this connection, then, first find whether or not 
the testatrix was a monomaniac, and upon what particular 
subject. If you find that she was not a monomaniac, then all 
further investigation of this question will be unnecessary. If 
you find that she was, and on what subject, you must then 
ascertain whether the will was the result, or offspring, of this 
delusion. The contents of the will must here engage your 
attention. What was the object and intention of the testa- 
trix? Who was the object of her bounty? Was her solici- 
tude for her imbecile and idiotic daughter natural or unnatu- 
ral? Was it or not a delusion, that she should especially 
provide for this unfortunate daughter, and was her effort so 
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to do the result of a delusion, or the honest attempt to satisfy 
the natural yearnings of a maternal heart? If you find the 
motive natural, and founded on facts already existing, and 
not the fancies of a distempered intellect, then the will cannot 
be set aside on the ground of monomania. If her intention 
was a rational one, the mode in which she carried out that in- 
tention dees rot concern you. It is not necessary that her 
methed of carrying eut that desire should or should not coin- 
cide with your own ideas of what would have been the best 
mode or manner of disposing ef her property, so as most ad- 
vantageously and successfully te accomplish her purposes, for 
in the language of our Code, section 2373, eccentricity of 
habit or thought does net deprive a person of the power of 
making a testament.” | 

Counsel for caveatrix requested the court te charge as follows: 

Ist. “That if they found from the evidence, the existence 
of insanity in one of the children of testatrix, that fact raises 
a vielent presumption of its having existed in herself” The 
court declined to give this request, saying that “it would be 
an expression of @pinion on the testimeny,” but proceeded 
forthwith to add that, “as a principle of law, the court did 
not reeognize it, as it was inconsistent with the common ex- 
perience of mankind.” 

2d. “That the rule of evidence in favor of affirmative over 
negative testimony is a general one, and if they find from the 
testimony ef any of the witnesses, facts which tend to show 
that the testatrix was insane, such facts are in no wise to be 
discredited because ether witnesses may not have seen the 
same or like facts.” 

After reading over the request the court said: “I charge 
the first sentenee ef this request as a general rule of evidence. 
But the evidence with reference to sanity or insanity does not 
raise this question, and does not resolve itself inte positive 
and negative testimcny—the facts showing insanity may be as 
positive as those showing sanity, and it cannot be assumed that 
because sanity is the normal condition of the mind that evi- 
dence that any one is not sane is negative in its character.” 
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3d. “That the jury are not bound to believe according to 
the number of witnesses who have testified before them ; but 
must consider the circumstances in which those witnesses were 
placed, their means of knowledge, their connection with and 
relationship to the parties, and, indeed, anything affecting their 
credibility. But if they find that all of them are unsuspected, 
and of equal credibility, then they are to believe the larger 
number rather than the smaller, who are in conflict with them.” 

The judge struck out the words “they are to believe” and 
substituted the words “they may believe,” saying, “the mat- 
ter of credibility is left to the jury.” 

4th. “That the burden of proof is wpon the propounders.” 

The eourt refused so to charge. 

5th. “That the caveatrix being the next of kin, together 
with others, of the deceased, and as such entitled to the dis- 
tribution of the estate, if the will fails, the onus probandi is 
on the propounders. ‘They must make out a case by satisfac- 
tory proof to prevent the distribution, according to law, of 
the decedent’s estate.” 

The eourt said I give you this in charge, but it means as to 
to the due execution of the will. 

6th. “That a person may generally appear sensible in the 
ordinary intercourse and transactions of life, and even reason 
elearly upon learned and scientific subjects, and yet be the vic- 
tim of positive derangement.” 

The court gave this in charge, but interpolated the follow- 
ing words, “but if lucid, when the will is made, or if the 
will be not the result or offspring of the particular derange- 
ment, the will need not be invalid.” 

7th. “That if they shall find from the evidence that the 
testatrix was insane at any previous period in her life, such 
mental} state thus proved to have existed, they must presume 
to continue, unless they also find that it has been rebutted by 
proof equally strong.” 

The court refused to charge this, and added: I decline to 
express any opinion as to proof required, and charge in the 
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language of the Code, “that a mental state once proved to exist 
is presumed to continue, but may be rebutted by proof.” 

8th. “That under the laws of this State, whilst a testator 
may bequeath his entire estate to strangers, to the exclusion 
of the next of kin or heirs, yet in such case the alleged will 
should be closely scrutinized, and upon the slightest evidence 
of aberration of intellect, or collusion, or fraud, or any undue 
influence, or unfair dealing, probate should be refused, and 
that the same rule should be applied, when the bequest or de- 
vise is of a large or considerable part of the estate, to the ex- 
clusion of child or children.” 

The court declined to give this charge, and said the latter 
part of this charge is true as applicable to strangers, but not 
as between one child and other children. 

9th. “That if the jury find that the alleged will of Mrs. 
Goldsmith was made under a mistake of facts as to the exis- 
tence or conduct of her heirs-at-law, or any of them, then 
such will is inoperative as to such heir or heirs, and she shall 
be deemed to have died intestate as to such heir or heirs.” 

The court gave this charge with this addendum: “The 
jury must see if there is any evidence of mistake of fact, as 
otherwise the law does not apply. But that is the law if ap- 
plicable to the facts before you.” . 

10th. “That if the jury find that Mrs. Goldsmith was 
generally insane—that is, insane upon all subjects requiring 
mental capacity—then her alleged will was and is not her 
will, and that the same result follows if the jury find she was 
a monomaniac—that is, a maniac in* respect to her exclu- 
ded children; and that, if she was such insane person or 
monomaniac, the jury must be satisfied that the alleged testa- 
ment does speak her wishes, unbiased by the mental disease 
with which she was affiicted.” 

The court refused to charge as requested, but charged this: 
“Tf the jury find that Mrs. Goldsmith was insane on all sub- 
jects, and that she had no lucid interval, and that the will 
was not made in a lucid interval, then the will is void. If 
they find that she was a monomaniac in respect to her exclu- 
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ded children, and that the will is the result of or connected 
with that monomania, then the will is void; but if the will 
be the expression of a natural desire, and from a particular 
and peculiar regard for one of her children to the exclusion of 
the others, and not the result of a delusion, the will is not 
void on that account. . In all such cases it must appear that 
the testament does speak the wishes of the testatrix, unbiased 
by the mental disease with which she was afflicted, if you find 
that she was mentally afflicted.” 

The only facts necessary to an understanding of the decis- 
ion were as follows: The age of the testatrix was between 
eighty and ninety-six at the time of her death. She died in 
the fall of 1866. The paper sought to be established as her 
will was executed on August 19th, 1866. She owned prop- 
erty valued at about $20,000 00, yielding an annual income 
of about $2,200 00. She left four children, one of whom was 
an idiot, Henrietta, by name, and one a widow, with several 
children, in impoverished circumstances. Richard D. Arnold 
was her attending physician at the time of her death. Andrew 
M. Ross was her business agent, and was shown to have had 
great influence over her. The evidence as to her sanity was 
conflicting. The expense of providing for the idiot daughter 
was shown to have been about $300 00 per annum. The tes- 
tatrix frequently exhibited the most violent anger towards all 
her children, without any apparent cause, though she always 
evinced a desire to provide for her idiot daughter. 

The jury having retired to consider of their verdict, and 
having failed to agree, requested the court to charge them 
anew on the subject of monomania, for the purpose of satisfy- 
ing some of them. They returned into the court-room, and 
the court repeated the language already quoted from his gen- 
eral charge. The jury again retired, and brought in a ver- 
dict “that the will of Esther Goldsmith is good and valid.” 

Counsel for caveatrix moved for a new trial upon grounds 
embodying the exceptions hereinbefore set out, and upon the 
allegations of error in the charge, and in the refusals to charge, 
and in the qualifications of requests to charge, which are here- 
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inbefore indicated. And upon the further ground that the 
verdict was against the law and the evidence. The judge re- 
fused to grant a new trial upon any or either of the grounds. 
And to that judgment caveatrix assigns error, and prays that 
it may be reversed. 








Jackson, Lawton & BastnG_er, for plaintiff in error. 









Harrrivcge & Cutsopm; Georage A. MERrcER, for de- 
fendant. 





McCay, Judge. 






As respects the exceptions of the plaintiff in error to the 
refusal of the judge to charge the jury, upon the effect of cer- 
tain testimony, and as to the rules for weighing the testimony, 
we see no serious error. We think the judge was right in re- 
fusing to tell the jury that the existence of lunacy in the 
daughter afforded a violent presumption that the mother was 
also insane. It was a circumstance to be considered by the 
jury, and that is all. Perhaps, too, the judge was wrong in 
saying that such a proposition was contrary to common expe- 
rience, That, too, was matter for the jury and not for the 
court. We find no fault either with his refusal to say 
that if insanity is once proven, it is presumed to continue 
until its non-existence is made out by proof equally strong. 
All that is true of this proposition is, that insanity once 
proved is presumed to continue until the contrary state 
is shown hy satisfactory proof. It is not true that such 
proof must be as strong as was the proof of previous in- 
sanity. So, too, in the question of general insanity, the facts 
pro and con are positive testimony. If one man sees conduct 
indicating insanity, and another sees at another time conduct 
indicating sanity, both witnesses give affirmative testimony. 
Perhaps, in questions of monomania, as the delusion only de- 
velopes itself when the subject arises, the witness who sees 
the party when the subject of the monomania is before him, 
may be considered as giving positive testimony, whilst one 
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who only testifies as to the state of the patient’s mind, when 
the subject on which the delusion exists is not present to the 
mind, may be considered as giving only negative testimony. 
But the charge was asked on the subject of general insanity. 
We think, too, that, other things being equal, the jury ought 
to be governed by the number of the witnesses, and that the 
court ought to have given the charge as asked. But upon all 
these points, as to the weight of evidence, and as to the mode 
of considering it, we should be slow to grant a new trial, un- 
less it was plain that the charge, or failure to charge, misled 
the jury. These rules are rather rules of philosophy than of 
law, and are only true in a general sense. It is difficult to 
find a case where witnesses stand exactly equal in means of 
knowing, in intelligence and credibility, and if a jury does be- 
lieve a smaller number of witnesses against a larger, it is al- 
most certain that there is a good reason for it. But we think 
there were errors of the court on the trial that makes it our 
duty to reverse his judgment refusing a new trial. 

1. We think this was the probate of a will in solemn form 
as to Mrs. Evans. It seems to us absurd to say that after all 
this immense labor the result is only to have the will proven 
in common form, which the Code says, in terms, is conclusive 
upon nobody. The petition to the ordinary would have ac- 
corded better with the practice in this state had it formally 
called on the executors to prove the will in common form, 
though the case of Garther’s will, where the motion was ex- 
actly like the present, shows that this practice is not uniform. 
In England the form is very much like that adopted in the 
present case. It is spoken of as calling in the probate: See 
Hayle vs. Hasted and Pearson, 6 English E. Reports, 313. 
And the Code, section 2424, contemplates “ setting aside” the 
probate in common furm. We think that when the heir-at- 
law calls upon the executor to show cause why the probate in 
common form should not be set aside, and sets forth grounds 
attacking the integrity and validity of the will, that this is 
substantially a call for probate in solemn form, and especially 
is this true if the executor accepts the issue, and undertakes 
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to prove the will. That all the heirs were not notified is not ms 
the fault of the caveatrix. That duty fell upon the executor, and 
the probate here stands on the footing of any other probate in 
solemn form when for any reason one at interest is not notified ; 
this often happens. Sometimes an heir-at-law cannot be found ; 
sometimes he is supposed to be dead when he is not. In all such 
ases the effect is that, however solemn the probate may be, it 
is still an open question as to all who have had no notice. 
It will be remembered that our Code, sections 2422, 2430, 
makes no special provision as to probate in solemn form when 
there has been a probate in common form. The case provid- 
ed for is where the executor is the movant. The case of a 
motion to prove in solemn form after a probate in common 
form, is left to the proceeding as it was before, regulated by 
practice of probate courts in England so far as applicable to 
our circumstances. The course pursued here was very much 
in conformity to the English practice, as we have seen. It 
was competent for the executor to have notified all to appear, 
and had he applied for it, the court would have given as gen- 
eral a scope to the proceeding as he desired. When this will 
is probated by three witnesses as against Mrs. Evans, she is 
barred, and she need not care how often the case has to be 
gone over at the call of others. The prevention of that is the 
executor’s business, and however often he may have it sus- 
tained it is still an unproven will as regards heirs not notified. 
We are not prepared to say, either, that if this verdict stands 
the will is not set up in solemn form as to all these heirs. All 
were clearly notified of this proceeding, since all are witnesses 
before the court, and there is a good deal of authority to the 
effect that all persons who get notice are barred, whether made 
formal’ parties or not: Newell vs. Weeks, 1 Eng. Ec. Rep., 
239. We are, therefore, of the opinion that the court should 
have required the propounders to produce all the witnesses to 
the will, or show a good legal reason why they were not pres- 





























ent. 
2, 3. We think, too, the court erred in charging the jury | 
that after the factum of the will was duly proven the burden | 
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of showing the other requisites ceased as to the propounders, 
and on the issue of sanity or insanity, undue inflyence, ete., 
the burden was on the caveators. We are aware of the fact 
that there are respectable authorities asserting this rule. It 
has the countenance of no less an author than Mr. REDFIELD, 
though he lays it down rather as a logical deduction from cer- 
tain other rules than as the law. . The truth is, the rule is 
unsettled. The general rule of law undoubtedly is that one 
is presumed sane until the contrary is shown, and this may 
also be said of the rule that he who holds the affirmative of 
a proposition must prove his assertion. But when one comes 
into a court of justice to give the property of a deceased per- 
son a different direction from that given by the law, he takes 
upon himself to prove all the conditions on which his right 
depends. In Barry vs. Butlin, 1 Cartee’s, 637, Mr. Baron 
PARK, in a case argued before himself, Lord BrovuGHam, 
Mr. BosaNnQuet, justice, and Erskine, chief justice, in 
bank, sitting as a committee of the Privy Council, says: 
“The strict meaning of the terin ‘onus probandi’ is, that if 
no evidence is given by the party on whom the burden is 
cast, the issue must be found against him. In all cases this 
onus is cast upon a party propounding a will. It is in gen- 
eral discharged by proof of capacity and the fact of execu- 
tion.” In Harris vs. Ingledow, 3 P. Wms., it is said, “ The 
proof of a will is attended with more solemnity than a deed, 
and, therefore, in equity, in the case of a will, it is always nec- 
essary to prove the sanity of the testator. In Gerrish vs, 
Nasson, 22 Maine, 438, 441, the chief justice says, “the power 
to make wills, and the manner of making them, depends up- 
on certain statutory provisions, one of which is that the tes- 
tator be of sound mind. The presumption that the person 
making a will was at the time of sound mind, is not the same 
as in the case of making other instruments, but the sanity 
must be preved.” In Connecticut this same rule is laid down: 
8 Connecticut, 261. So in Tuff vs. Hasmer, 14 Michigan. 
Mr. Baron Park, in the case of Barry vs. Butlin, 1 Cartee’s, 
( 638, above referred to, says, “the rules are two: Ist. That the 
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onus probandi lies in every case upon the party propounding 

the will, and he must satisfy the conscience of the court that 

the instrument so propounded is the last will of a free and ca- 

pable testator.” And this rule is elaborately established in 

Crowninshield vs. Crowninshield, 2 Gray, 524: See also the 

case of Delafield vs. Parish, 22 New York Court of Appeals, 

page 9. Indeed, whilst there seems to be some diversity as to 

. what rule shall control the mind in deciding the question, even 

Mr. REDFIELD admits that the practice is almost universal to 

require the propounders to examine the witnesses as to the 

question of capacity and freedom. And this has, so far as we 
know, always been the rule in this state. Ii Potts vs. House, 
6 Georgia, 334, which was a case most laboriously argued, 
and has been a leading case on wills in this state, one of the 

points made and decided was, upon whom, on an appeal, does 
the “onus probandi” rest in an issue of devisavit vel non; and 

then, too, the great issue was the capacity of the testator, and 

on this point, Judge LumMpKIN delivering the opinion, says: 
“They (the propounders) must not only prove that the instru- 
ment purporting to be a testamentary paper was formally ex- 

ecuted, but that the testator was of sound and disposing 

mind.” The practice is to put the witnesses upon the stand. 
to ask them as to the execution, and then to ask questions 

bringing forward the state of the testator’s capacity. 

I am not, myself, prepared to say that the general doctrine 
of the law as to sanity is to be entirely disregarded. Un- 
doubtedly sanity is the normal condition of man, and if, on 
an examination of the circumstances attending the execution 
nothing unusual appear; if the testator appear to be aware of 
what he is doing, and acts as sane men do, I am of the opin- 
ion that.a prima facie case is made out, at least that a ver- 
dict for the will would be justified, if, when the facts are de- 
tailed, the act as done is dune as sane men do things—as if a 
man ask a witness to attest his will, and the witness do so on 
its being signed by the testator—the very act of signing, in- 
telligently, is a sane act. Unless, indeed, it appear that the 
testator was previously insane, when the other rule, to-wit: 
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the presumption of the continuance of the same condition 
would doubtless require something more than a sane act at a 
particular period. Still the rule is undoubted, that it is a part 
of the propounder’s case to prove the sanity and freedom of 
the testator, and unless the jury be affirmatively satisfied that 
the testator was of sound and disposing mind, they should 
find against the will. Wedo not mean, however, to lay down 
any rule as to the amount of evidence, as that is with the jury. 
All we intend to say is that the burden is on the propounders 
to satisfy the jury, as a fact, that the testator was sane and 
free. 

4, It was, in our judgment, a serious error in the judge to 
charge the jury as he did, with regard to the effect to be given 
by them in their consideration of the case to the dispositions 
of the will, and to say to them that if the desire to provide 
for the poor child who gets a life estate under the will was a 
natural and just one, it was no concern of theirs to enquire 
whether the mode she took was a wise and proper one. 

The general rule in questions of the character made by this 
record, the reasonableness or unreasonableness of the disposi- 
tions of the will is a prime element for consideration : Clark 
vs. Fisher, 1 Paige, 171. And such is undoubtedly the rule 
of common sense and just reasoning. We judge men just 
this way in all the issues of life—an insane act is proof of an 
insane mind; an unreasonable, foolish act, is the ordinary and 
usual proof of a disturbed mind. And this rule seems in a 
general way to be admitted by the charge. But the qualifi- 
cation put upon it, as it seems to us, takes away its whole ef- 
fect. “Although the testatrix was a monomaniac as to her ex- 
‘eluded children, even then, if her desire to provide for the 
idiot child be natural, the mode she takes to provide for that 
child, however foolish, unreasonable, insane it may be, is not 
for your consideration.” Why not? If the provision itself 
be a foolish and unnatural one; if it puts this very darling 
in strange hands and under unnatural influences, if the very 
provision be itself an unreasonable and unnatural act. 

We do not intend to pass upon the weight to be given to 
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the dispositions of this will; we only say that it was error to 
withdraw from the jury the consideration of the striking fiet 
that the property of the testatrix, by the very terms of even 
this provision, for this sole blood kin, goes to strangers, to the 
exclusion of her children. 

Judgment reversed. 


Marcetius O. MarkKHAM, plaintiff in error, vs. ELIZABETH 
P. O'Connor, defendant in error. 


1. When a mortgagee is present at an auction sale of the proper'y by 
the mortgagor, and it is announced at the sale by the auctioneer that 
the title is perfect and clear, or unincumbered, and he fails to make 
any correction of said announcement, and a purchaser buys under the 
impression that he is getting an unincumbered title, and takes a deed, 
and pays his money under such impression, the mortgagee is estopped 
from setting up his mortgage, even though the mortgage was duly re- 
corded at the time of the sale. 

. Nor is it required that the mortgagee shall have failed to correct the 
false impression made by such announcement, with any fraudulent in- | 
tent. It is sufficient, that to permit the mortgage now to be enforced, 
will operate as a fraud on the purchaser. 


Estoppel. Mortgage. Registry. Before Judge Hopkins, 
Fulton Superior Court. April Term, 1873. 


On the 19th day of July, 1866, William Markham, by 
deed of warranty, conveyed to Holmes Sells, city lot num- 
ber sixty-two in the city of Atlanta, comprising one-half 
acre of ground, fronting on Marietta street, and extending 
back to Walton street. For the purchase money of this lot, 
Sells executed to Marcellus O. Markham, the son of the afore- 
said William Markham, to whom the latter had given the 
debt, his two promissory notes, each for the sum of $5,000; 
one due thirty days thereafter, and the other due on the 25th 
day of December, 1866. To secure the payment of these two 
notes, Sells simultaneously executed to said Marcellus QO, 
Markham his mortgage on the same property—reciting in 
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the mortgage that it was executed to secure the payment of 
said notes, as the purchase money for said city lot, number 
sixty-two. This mortgage was duly recorded in eleven days 
from its date, to-wit: on the 30th day of July, 1866. Some 
short time thereafter, Sells divided the single lot into several 
lots, moved the house that was on Marietta street back on 
Walton street, and then resold the half fronting on Walton 
street, to Marcellus O. Markham for $6,000 00. Out of 
this fund, added to other payments, Sells discharged the note 
for $5,000 00 first falling due, and received from Marcel- 
lus a note for $3,000 00, a balance due to Sells on said last 
sale. Markham desired this sum of $3,000 00 to be credited 
on the remaining note for $5,000 00 not then due, but Sells 
would not agree to that credit. He afterwards negotiated 
this latter note of $3,000 00 in bank. He divided up the 
remainder of lot sixty-two into four lots, fronting on Mariet- 
ta street, and sold them at public auction on the 13th day of 
September, 1866. At this sale, Patrick O’Connor and his as- 
sociates purchased two of the lots—gave their notes to’ Sells 
for the purchase money, and took his obligation to make a 
valid title when the notes should be paid. These notes were 
negotiated by Sells to Dobbins and others. When the last 
note given by Sells to M. O. Markham became due, it was 
not paid. Markham proceeded to foreclose his mortgage, and 
obtained a rule absolute. An execution issued, and was levied 
by the sheriff on the property. Before the day of sale, O’Con- 
nor obtained an injunction. His bill charges, “that at the time 
said sub-divisions of said half of said city lot were sold, the 
said Holmes Sells caused proclamation to be made before the 
sale commenced, to the persons who had assembled on the lots 
to bid for the same, by George W. Adair, his auctioneer and 
agent upon that occasion, that the title to the said land was 
perfectly good, and that the same was unincumbered by lien 
or otherwise, and that the purchasers would get a good title 
unincumbered. That at the time said announcement was made, 
to the best of your orator’s information and belief, Marcellus 
O. Markham was present—heard the announcement made by 
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George W. Adair, the said auctioneer for Holmes Sells— 
knew that your orator, as well as the other bidders, were bid- 
ding for said property with the understanding that the titles 
were good, or that they would get a good title unincumbered 
to such parcels as they should bid off. That this was the 
impression produced upon the mind of your orator. Yet the 
said Marcellus O. Markham did not make known to the bid- 
ders or to your orator that he held a mortgage upon the prem- 
ises, which was outstanding and unsatisfied; which failure 
of the said Marcellus O. Markham, the mortgagee, your ora- 
tor charges to be a fraud upon the rights of your orator.” 
The bill prays that said Markham, and the sheriff, be enjoined 
from selling the portion of property bought by complainant 
and his associates (all of which he now claims—having paid 
all the purchase money except $400 00,) and for such other 
relief as the circumstances may require, ete. Discovery was 
* waived. 
The answer of defendant admits that Sells sub-divided the 
land fronting on Marietta street into four lots, and sold the 
same at public auction, but says he is informed there were 
two sales, one of two of the lots in September, 1866, and the 
other in July, 1867. The defendant is informed that com- 
plainant purchased at the first sale, and at that sale defendant 
thinks he was present, though at first he did not remember 
he was present ; but denies that he heard any such proclama- 
tion that the purchaser would get a perfect, unincumbered 
title, as alleged in complainant’s bill, and denies that he had 
any agency in creating any such understanding or impression 
on the mind of complainant or other person, or was in complici- 
ty or privity with any person who did create such an under- 
standing or impression. He denies that he committed any fraud 
on complainant. Says Sells was then in good financial condi- 
tion and report, and it never occurred to him that he, or anybody 
else, was in danger of suffering loss, or that the title could be 
doubtful. He states that complainant had notice of the 
mortgage, before he paid all ihe purchase money, from Wil- 
liam Markham, and that the mortgage itself was duly record- 
VoL, Lu. 13. 
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ed as required by law. He admits the mortgage is entitled 
to two credits, one of $1,400 00, amount paid by Healey for 
one of the lots at second sale; and one of $200 00, amount 
collected from Peck on lumber bill, due by Peck to Sells. 
The remainder of the note for $5,000 00, secured by said 
mortgage, the answer insists is justly due, and ought to be 
collected out of the lots levied on. 

On the trial, the deed from Willfam Markham to Sells, the 
mortgage from Sells to M. O. Markham, the bond for titles 
from Sells to O’Connor and others, and the mortgage fi. fa., 
and entries on each, all being exhibits to complainant’s bill, 
were considered in evidence. 

The complainant examined George W. Adair, Holmes 
Sells, Miles G. Dobbins, J. A. Hayden and C. W. Hunnicutt, 
on the stand, and read the depositions of John J. Thrasher 
and Thomas Alexander. 

Georce W. Apatr testified as follows: “ After I had adver- * 
tised the property, I met Wm. Markham on the streets. I had 
an impression about this property having been sold by Coe’s 
administrator, and that orphans were interested in it. The 
property had been sold by the administrator for Confederate 
money. I had doubts about such titles being good, because 
of their being Confederate transactions. It was soon after the 
war, and I did not know how such titles would be held. I 
met William Markham and satisfied myself on this point. 
He traced the titles, and said the property had been sold by 
Judge Hayden as administrator, ete., of Coe. He said noth- 
ing about any mortgage, for I never dreamed of such a thing. 
After I had thus satisfied myself that the titles were correct, I 
announced that the titles were good as fur as I knew, and I 
invited buyers to come up, as I thought they would get good 
titles. I announced distinctly that they were good titles, as 
I had relieved my own mind by talking, as I have said, 
with William Markham about how it came from Judge Cone. 
The lots sold well; brought every dollar they were worth. 
Calvin W. Hunnicutt was bidding, and I followed him with 
my eye as he moved round, and in this way I saw Marcellus 
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O. Markham sitting on the steps, and Hunnicutt sat down 
by him. I did not know when Markham came; saw him 
for the first time, as stated, when Hunnicutt was bidding. I 
knew nothing about a mortgage, and I announced nothing 
about one. I do not know whether Marcellus Markham 
heard my announcement. I said the chain of titles came 
from old Judge Cone to Coe, and then to William Markham ; 
I was trying to make known the general idea that the titles 
eame through a good crowd, and was a clear claim. As I 
said at first, there was some question about the validity of ti- 
tles where the payments had been made in Confederate mon- 
ey; I wished to relieve the crowd of any such impression 
about this property. There was a kind of doubt on all of us, 
as I said, about Confederate titles; I knew nothing about any 
mortgages, or incumbrances, or liens; I said everything I 
could to induce everybody to believe the titles were good ; it 
never occurred to me that it was incumbered, coming as it 
did from these persons. At that time Sells was good ; he was 
flush ; he had a good deal of property at the time. If I had 
been a bidder, and known of a mortgage, I should have 
wanted it cleared up, though I should have thought that he 
could have cleared up the mortgage, as he was rich at the 
time. I always make statement about titles at the beginning 
of a sale, and then ‘inject’ it through the sale.” 

Houmes SE-ts testified as follows: “I saw Marcellus 
Markham at the sale, and before the sale. I talked with 
Marcellus before and after the sale; I don’t remember what 
we talked about. He seemed anxious that the property should 
bring a good price. There was no understanding between us 
what should be done with the proceeds; I had no agreement 
with him at all. - He did not consent or object to the sale. He 
was there all the time. He said nothing for or against the 
sale—nothing to me, at least. No doubt he thought it good 
property; all thought so. I dont’t know of anything being 
said by any one about mortgages or liens; if there had been 
anything said about it, I should have been likely to have 
heard it. I possessed property, and was solvent then; I have 












SUPREME COURT OF GEORGIA. 


Markham vs. O'Connor. 


188 









failed since that time, and am now insolvent. I don’t re- 
member that Marcellus Markham and myself had any con- 
versation about the sale. He knew that persons were bidding 
upon the property, but I do not know that he knew they were 
bidding with the expectation of getting good titles. I don’t 
remember that I heard the announcement made by Colonel 
Adair about the property.” 

Cross-examined: “ My purpose in that sale was certainly 
honest, and I had no intention to defraud any one; I don’t 
think Marcellus Markham had either. I don’t know whether 
I authorized Adair to make the statement he made, but it was 
understood that I would make a good title, and probably a 
warranty title. I have no idea that Marcellus Markham 
wished to entrap any purchaser; I did not intend to entrap 
any one. I had no doubt I should be able to make a good 
title. If I had been solvent when the notes secured by the 
mortgage became due, I should have paid them off. All of 
this trouble grows out of my insolvency. I did not hear 
Marcellus Markham say anything about the mortgage; I had 
only an ordinary conversation with him. I did not hear him 
encouraging bidders. I expected to pay the mortgage, as I 
then stood, and certainly expected to make a good title; I did 
sell the purchaser a good title so far as I knew at the time. 
I had not a doubt about lifting the debt; the mortgage was 
for the purchase money that I owed on the property. If I 
had heard Adair tell the purchasers that they would get good 
titles, I should have thought it was true. I never thought 
anything about the mortgage coming in the way at all. There 
was no agreement as to what was to be done with the proceeds ; 
nothing was said by either of us about that.” 

M. G. Dossrns testified as follows: “I got some notes 
from Sells, on O’Connor, before they were due. Sells was 
considered good in those days; I considered him good at the 
time. I treated him as I did others under the rules of the 
bank. I considered his obligations good.” 

J. A. HAYDEN testified as follows: “ Was at the sale. 
Marcellus Markham was there. Adair announced that a 
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man would get a perfect title if he bought the property. I 
don’t think there was anything said about incumbrances. I 
should have heard it if there was. Marcellus was at the sale ; 
don’t know when he came on the grounds.” 

Cross-examined.—* Sells was considered rich. I considered 
him worth from $20,000 to $40,000 00. From report, he was 
considered good at the time. I bid on the property; I was 
not influenced by Marcellus Markham’s being there. His 
presence made no difference to me at all.” 

P. O'Connor testified as follows: “Is complainant. Was 
not at the sale. Partner, McGuire, was there. Witness paid 
the netes. Has only bond for titles. Not at the sale, and took 
no action en account of Mareellus Markham’s presence there.” 

Carvin W. Hunnicurr testified as follows: “ Was pur- 
chaser of one of the lots. Was at the sale, and bid it off my- 
self. I saw Marcellus Markham there. I and Tom Alex- 
ander were sitting on the steps together. Adair was erying 
the property at the time. Mareellus Markham was sitting 
on the steps abeve me. He touched me on the shoulder, and 
said it is good property, and is worth more money than it 
is bringing. Adair went through the history of the prop- 
erty, which I knew to be correct, as [ had known the prop- 
erty from 1848. I knew whe settled it, who built the steps, 
etc., but I did net know of any mortgage on the property. 
Adair stated how the titles had passed, and that there was no 
shadow of doubt that the titles were good. He referred to 
those through whom the titles came, and said that Judge Hay- 
den, William Markham and Dr. Sells were present, pointing 
to them, and that the titles came through them. I have no 
doubt but that every man who could hear, did hear Adair’s 
statements. I recolleet it very distinetly. All the lots were 
sold under the announcement.” 

Cross-examined.—“ I did net see Mareellus Markham go 
away. lam not certain he staid or went away. I bought 
the property on my own judgment of its value, and not from 
what Marcellus Markham said. Dr. Sells was good at that 
time as far asI know. I had no doubt but that Sells’ titles 
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were good. I took a warranty titlefrom him. The sale was 
upon different payments.” 

Joun J. THRASHER testified as follows: “I was present at 
the sale alluded to. As well as I now remember, George W. 
Adair said that the titles were good. Adair made the im- 
pression on my mind that the titles were perfeet. The state- 
ment was made so that all the bidders or other persons present 
could have heard it. It was made before the sale commenced. 
I cannot say whether Marcellus O. Markham was present at 
the first statement made by Adair, but Adair made about the 
same statement at the sale of the different divisions of the 
Jots, and Marcellus O. Markham was there during the sale, 
for I had a conversation with him. The lot bought by com- 
plainant was about the fourth one sold. He did not contra- 
diet said statement. On the contrary, my impression is that 
I had some doubt about the property being paid for, and call- 
ed the defendant to me, and I think I asked him if the land 
was paid for, and the impression left on my mind was that 
everything would be made right ; he was near enough to have 
heard the statement. He gave no notice of any lien. He 
must have known the property was selling as the property 
of Sells. I think there were two sales took place in connec- 
tion with this property of Sells’, on Marietta street. I was 
present at both. I cannot say that Markham was present at 
both ; I don’t remember seeing him at but one. Adair did 
make the same announcement at each sale; he stated that the 
title would be made perfect when the purchase money was 
paid, and I don’t remember his saying anything about liens 
or incumbranees. Sells was considered well off when the sale 
took place. The announcement of Adair referred to a per- 
fect title, by which we understood that there were no difficul- 
ties about the title, or lien on the property. That is what 
ordinary people mean by a perfect title.” 

Tuomas ALEXANDER testified as follows: “I was present 
at the sale alluded to. Adair said to those present that the 
titles were good, and remarked that Sells and the one from 
whom he had bought the lot, to-wit: M. O. Markham, were 
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present at the time he was talking. The statement of said 
Adair was made so that all the bidders present could hear it, 
and it was before the sale commenced. Said M. O. Markham 
was present at the time the auctioneer made the statement, 
and the auctioneer referred to his presence, and also to that 
of Dr. Sells. He did not contradict the statement; he was 
near enough to have heard it. He gave no notice of any 
lien on the property. He knew it was being purchased as 
the property of Holmes Sells. Marcellus O. Markham was 
present encouraging the sale, and gave no notice of any claims 
he had upon it. I saw Markham present; he was there be- 
fore the sale commenced, and remained until it closed, in hear- 
ing of the auctioneer. I think two or three lots were sold, 
and then the sale was stopped by Sells. I don’t know when 
the other sale took place; I was not present except at the one 
alluded to ; can’t remember the day of the week or month. He 
(Adair) stated at the first sale there was no encumbrance on 
the property, and I was not present at the others. Dr. Sells 
was considered good at that time—not wealthy.” 

The court charged the jury: “If Adair, as Sells’ agent, an- 
nounced that the title was unincumbered, or was clear, good 
and perfect, and defendant was present when the announce- 
ment was made, and complainant, or those interested with him 
in the purchase, bid on the property and became the purchaser 
at the sale, with the understanding that the title was unincum- 
bered, or was clear, good and perfect, and defendant, Mark- 
ham, heard the announcement of Adair, and did not correct 
the impression made by it, and did not make known the ex- 
istence of his lien, such conduct would amount to a fraud, and 
he would be prevented from setting up his mortgage lien 
against the purchaser.” 

To this charge defendant excepted. 

The court also charged the jury: “It is not meant by this 
that defendant, Markham, should have done any particular 
act. If the circumstances were such as called upon him to 
make known his lien, if he knew that complainant was pur- 
chasing with the impression produced by the alleged announce- 
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ment of Adair, and he encouraged or ecountenanced the sale, 
or remained silent and failed to give notice of or make known 
his lien, he cannot be ‘heard’ to set it up against complainant. 
The question is, whether such impression was made upon the 
mind of the purchaser, or whether defendant, Markham, by 
any act or by his silence, upon a reasonable construction, gave 
countenance to the sale, or assented to it, and caused or per- 
mitted the purchase to be made under the impression made 
by the announcement.” 

To this charge defendant excepted. 

The counsel for defendant requested the court to charge the 
jury, “that fraud, or no fraud, is the material fact in issue in 
this case.” 

The court refused so to charge, and the defendant excepted. 

The counsel for defendant also requested the court to charge 
the jury, “that the burden of proving fraud in this case is on 
the complainant, and unless the complainant has furnished 
evidence which satisfies the jury that the defendant was guilty 
of fraud, they must find for the.defendant.” 

The court refused to give this charge, and defendant ex- 
cepted. 

The counsel for the defendant also requested the court to 
charge the jury, “that the presence and silence of Markham 
at the sale are not, alone, sufficient to estop Markham from 
asserting his mortgage lien, but the jury must go further and 
be satisfied from the evidence that such presence and silence 
operated a fraud on complainant, in the light of the facts as 
they then existed.” 

The court refused to give this charge, and defendant ex- 
cepted, 

The jury returned a verdict perpetually enjoining the col- 
lection of the mortgage. 

The defendant moved for a new trial on all the charges and 
refusals to charge, as above set forth, and also on the ground 
that the verdict was contrary to law and evidence, and decid- 
edly and strongly against the weight of evidence. 

The new trial was refused, and defendant excepted. 
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B. H. Hitt & Son; Junius L. Brown, for plaintiff in 


error. 

Ist. Estoppels are not favored by the courts: Code of Geor- 
gia, section 3753; 11 Georgia, 271. 

2d. Estoppels are based upon fraud, and to create them five 
things must concur: Statements or admissions must be made, 
or acts done: 13 Georgia, 492 and cases cited ; 20 Lbid., 600; 
3 Hill, N. Y., 222; 5 Denio, 157; 18 Com., 138; 6 Ad. 
and El., 469; 14 Cal., 280; 2 Vern, 554; 19 Wend, 563; 
1 Peere Wms., 394; 19 Alabama, 121; 9 Michigan, 131; 4 
Jones’ Eq., 54; 28 Me., 525. Mere silence will not be enough ; 
there must be something positive said or done: 31 Penn. St., 
331; 16 Penn. St. R., 364; 3 Watts, 240; 7 Barr, 233; 2 
Rawle, 89; 6 Cush., 215. There must be an intention to 
deceive, or such gross negligence as amounts to fraud: 17 
Georgia, 447; 5 Hill, 157: 8 Wend., 483; 17 Ver., 449; 
18 Conn., 444; 3 Strob. L., 367; 3 Hill, 222; 25 Conn., 
118; 21 Ibid., 451; 29 Tbid., 109; 8 Barb., 102; 31 Penn. 
St., 331; 41 N. H., 465. The purchaser must have been 
influenced to act by the statement so made, or the act done. 
He must have acted upon this, and not upon his own judg- 
ment: Code, section 2634; 30 Georgia, 722; 29 Ibid., 312; 
17 Ibid., 449, 515; 1 Seld., 401; 3 Hill, 222-5; 5 Denio, 
157; 8 Barb., 102; 21 Conn., 451; 25 Ibid., 118; 14 Cal., 
280;6 Ga., 458; 3 Strob. L., 367; 9 Ga., 23 ;12 Ibid., 53; 
13 Lbid., 516; 20 Ibid., 517; 45 Ibid., 214. He must not 
only have been ignorant of Markham’s mortgage, but he must 
also have been ignorant of the means of knowing it: 14 Cal., 
280; 16 Penn. St., 363-4; 31 Jbid., 331; 17 S & R., 
383; 3 Watts, 240; 7 Jbid., 401; 20 Pick, 193; 17 Md., 
212; 1 Gilb., 302; 12 B. Monroe, 259; 43 Penn. St., 170; 
13 Wallace, 379. Silence, alone, only estops in cases of secret 
liens, trusts, and sales of personal property, where there is no 
record or means of knowing by the purchaser: 20 Pick, 193 ; 
17 Md., 211; 1 Gilb., 502; 12 B. Monroe, 259; 3 Story, 
183. Markham having recorded his mortgage had the right 
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to presume that every bidder at the sale had notice of it, and 
knew of it, else record notice amounts to nothing: Code, see. 
1960; 27 Georgia, 205; 7 Gilb., 354; 1 John. Ch., 297; 16 
Penn. St., 364; 31 Zbid., 335; 8 Peters, 30; 1 Hilliard on 
Mortgages, (3d edition) 308, 641, 642; 4 John. Ch. 216, 221°; 
9 N. H., 337; 5 Humph., 26; Story’s Equity Pleadings, 
section 403; 2 Cow., 246; 2 Black, 372, 389. And lastly, 
the purchaser must now be injured ; must be in a worse con- 
dition than before he acted upon the statements made, by al- 
lowing the acts or statements to be disproved: 17 Georgia, 
452; 3 Hill, 222; 31 Penn. St., 331; 14 Cal., 280. It was 
not Markham’s duty to speak. He had recorded his mort- 
gage. Noone bid any more by his being there than if he had 
been away. O’Connor was not there, and Hunnicutt said he 
bid on his own judgment. No confidence, whatever, was 
placed in Markham by O’Connor: Code, sections 2635, 3173; 
40 Georgia, 184. 

3d. The burden of proof is upon O’Connor to make out af- 
firmatively each and every of the above elements: 29 Geor- 
gia, 312; 3 Hill, N. Y., 226; 31 Penn. St., 335; 10 Barr, 
531; 7 Gilb., 354. 

4th. Interests concerning lands cannot in Georgia pass by 
estoppel: Code, section 1980; 27 Georgia, 187; 18 Jbid., 
353; 9 Ired., 163. 

5th. Registration laws are a repeal of the doctrine of es- 
toppel, so far as lands are concerned: 18 Georgia, 182. 

6th. There can be no fraud, constructive, where there is 
constructive notice: 2 John. Reps. 509; 7 Gilb., 334; 4 
John. Ch., 65. 

7th. Fraud or no fraud, was the material issue involved 
here. Where there is no fraud there can be no estoppel: 
Markham vs. Hunnicutt, 43 Georgia, 449; 8 Cow., 417, 435. 

8th. Fraud is a question of fact for the jury to pass on: 
Merriel Littleton’s case, 10 Coke, 56; 2 Bibb, 419; 8 Cow., 
409, 417, 419, 423, 435; 38 Georgia, 216; 2 N. H., 17; 1 
Hawks, 320, 342; 2 Wm., BI., 702; 5 Taunt., 224; 1 Hay- 
wood, 109; 7 T. R., 68; 6 Hill, 433-6; 8 Yerg., 420; 1 
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Atk., 167; 4 Pet., 150; 7 Mass. 117; 1 Ibid., 163; 1 
' Wend., 611; 34 Ibid., 303; 2 Bos. and Pul., 59; 1 ae 174; 
25 Georgia, 271, 380; 2 Met., 99, 105. 




















-L. J. GARTRELL ; CoLiier, Mynatr & Courier; JAcK- 
son & CLARKE, for defendant. 

Ist. This case is covered by the decision in Markham vs. 
Hunnicutt, 43 Ga. R., 449. See, also, Erwin vs. Lowry, 7 
Howard, 183. 

2d. Patterson vs. Esterling & McBain, 27 Ga. R., 205, 
cited in Brown vs. Tucker, 47 Ga. R., 486, presents a state- 
ment of facts widely different from this case. 

In Hill et al. vs. Essley e¢ al., 31 Pa., 331, actual notice 
was given. Decision based on peculiar state of facts. 

3d. Intention to perpetuate fraud unnecessary to constitute 
estoppel: Rice vs. Bunce, 49 Mo., 231 ; Mason vs. Williams, 
66 N.C., 564; Vilas vs. Mason, 25 Wis., 310; Code, sec. 
2634, et seg.; Taylor vs. Cole, 4 Munf., 351. 

4th. Distinction between silence and action as to fraud : 
Code, sec. 2966; Knoutf vs. Thompson, 16 Pa., 364. 

5th. The entire charge is not given. Presuming that to 
have been correct, the charge as given, and refusals to charge, 

















are not necessarily erroneous. 

6th. The first request to charge enunciates a principle un- 
known to the law. Fraud is not an isolated fact ; it is rather 
the resultant of facts. The same remark is applicable to the 
second and third requests. 









McCay, Judge. 






1. So far as this case turns on the evidence, we do not, 
under the rule we have so often announced, undertake to pass 
upon it. The statements of the witnesses are conflicting, and 
it is the province of the jury to determine between them. 
That the weight of the proof may be against the verdict, 
does not, if the judge below has refused, justify this court in 
disturbing it. There is a good deal of evidence supporting 
the verdict, and if the charge was right, and the refusal to 
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charge as requested, proper, the verdict ought to stand. The 
charge, as given, was in substance as follows: That if Mark- 


ham was present at the sale, if it was announced by the auc- 
tioneer that the title was perfect, and clear or unincumbered, 
and he (Markham) failed to make any correction of said an- 
nouncement, and O’Connor bought under the impression that 
he was getting an unincumbered title, and took a deed, and 
paid his money under such impression, Markham is estopped 
from setting up his mortgage as to O’Connor, even though 
the mortgage was duly recorded at the time of the sale. Was 
this charge right?) Very certainly, there was evidence to 
support it. Several of the witnesses testify almost in the 
words of the charge as to the character of the announcement, 
and though others do not give exactly the same version of it, 
yet if there was any evidence putting the terms of the an- 
nouncement as strong as it is put in the charge, that will jus- 
tify the charge. The whole charge is not set forth in the 
record, but we must assume that all of it that is claimed to 
be error is here. We assume, therefore, that the judge told 
the jury that the converse of the proposition stated was true. 
That if the facts proven failed to come up to the charge in 
any of the particulars stated, as to the presence of Markham, 
as to the character of the announcement, as to his failure to 
correct it, and as to the belief and action of the purchaser, 
then Markham would not be estopped. At last, there- 
fore, the legal question in the charge resolves itself into this : 
Is a mortgagee, who has his mortgage duly recorded, if he 
stand by at a public sale of the property, hear a public an- 
nouncement that the purchaser will get an unincumbered title, 
and say nothing, estopped from setting up his mortgage against 
one who buys at such sale, and pays his money under the im- 
pression that he is getting a good and unincumbered title? 
Our Code, in express terms, defines constructive fraud to con- 
sist in any act of omission or commission, contrary to legal or 
equitable duty, trust or confideace justly reposed, which is 
contrary to good conscience, and operates to the injury of an- 
other. The last clause of the section adds, that the latter— 
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constructive fraud—may be consistent with innocence: Code, 
sec, 3173. The only difference between this case and the case 
of Markham vs. Hunnicutt, 43 Georgia, is that then Mark- 
ham said it was good property. That was an act of commis- 
sion; this is an act of omission. Section 2966 of the Code 
puts acts of omission, where it is one’s duty to interfere, on 
the same footing as acts of commission. It is in these words , 
“A fraud may be committed by acts as well as words; and one 
who silently stands by and permits another to buy his property 
without disclosing his title, is guilty of such a fraud as estops 
him from subsequently setting up such title against such pur- 
chaser.” This section of the Code is not only a condensed 
exposition of the law as it exists, but is the deduction of en- 
lightened reason and justice, upon the facts supposed. No- 
body would for a moment hesitate to say that if A, being 
about to buy an estate, should inquire of B whether it was 
unineumbered, and B should reply that it was, that B would 
be estopped ever afterwards to set up an incumbrance to the 
injury of A. Nor is the estoppel less strong on principles of 
justice and equity, if the fact be that B stand by and say 
nothing, when another, in his presence and hearing, asserts 
that property about to be sold is the property of the seller. 
The case, then, is within that other familiar rule of evidence, 
as expressed by the Code, section 3790, that “acquiescence or 
silence, when the circumstances require an answer or denial, 
or other conduct, may amount to an admission”-—a principle 
founded in common sense and common honesty, and admin- 
istered «lay by day in courts of justice, not only in settling 
questions of property, but in deciding upon matters involving 
liberty and life. Was it Mr. Markham’s “legal or equita- 
ble” duty to have spoken, under the circumstances and an- 
nouncements put by the judge, and as detailed by at least 
some of the witnesses? Was it contrary to good conscience, 
supposing it was then his intent to insist upon his mortgage, 
to keep silence? Had hea right to consider that he Aad done 
enough when he had put his mortgage upon reford? Very 
clearly, under our law, (Code, 2966,) if one stand silently by 
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and permit another to purchase his property from a third per- 
son without disclosing his title, it will not be a reply to say 
his title was upon record. At any rate, the broad language of 
the Code, section 2966, has got no such qualification. Why 
should the fact that his interest in the premises is as a mort- 
gagee and not as owner make any difference? I take it that 
the authorities, though it must be admitted that they are not in 
harmony, may in the main be harmonized, if we consider the 
principle on which the doctrine is based. They all go on the 
idea that it is a man’s equitable duty to interfere by the asser- 
tion of his right when he sees some one about to act upon the 
truth of a denial of that right. In the case where one, in the 
presence of the true owner, and with his knowledge, sets up 
a title to property and sells it to another, there is a direct de- 
nial of the true owner’s right. The sale, without more, is 
antagonistic to the title of the true owner. And if he stand 
silently by and permit the sale without announcing his right, 
he is estopped. This I think is the uniform current of the 
authorities: Kerron Fraud and Mistake, 126; 5 Min., 530; 
19 Wend., 557; 5 Leigh, 1; 2 Ala , 514; 34 Ver., 598; 1 John’s 
Chancery, 344; 6 Ibid., 268; 7 Watts, 394; 7 Lbid., 163. 
But when the right set up is only a lien or incumbrance, 
the siinple sale of the title is not inconsistent with the lien ; 
mere silence, in the presence of such an act, will not estop ; one 
is not bound upon all occasions to give warning to incautious 
people. He has a right to assume, if nothing appear to the 
contrary, that the purchaser has been informed of the lien, has 
examined the record, and that the sale and purchase are in 
view of the truth of the case. But suppose more is done than 
a mere sale; suppose, as is the case put by the judge, it is evi- 
dent from the facts that the sale is under an announcement 
directly in the teeth of the mortgagee’s claim. Is it not just 
as much his duty to prevent the fraud as in the case of an as- 
sertion of title adverse to his title. Had this sale taken place 
with no announcements except that Sells was the true owner, 
there would have been nothing in this antagonistic to the 
mortgage, and Markham might well rest upon his record, tak- 
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ing it for granted that the seller was acting in good faith, and 
that the buyer had examined the record and knew of the mort- 
gage. But when it was (if it was) announced that the prop- 
erty was to go to the purchaser free from incumbrance, “ clear 
and free from incumbrance,” was not this an announcement 
in the teeth of Markham’s claim, supposing he then intended 
that his lien should continue. If Sells did have it announced 
that the property was free from incumbrance, and it was not, 
he was, under our law, guilty of acrime. for it isa crime in 
this state “if one, in the sale of real or personal property, shall 
defraud another by falsely representing that it is not subject to 
any lien or mortgage, knowing the same to be subject :” Code, 
sec. 4599. Had not the bystanders in, this case, even supposing 
that every one of them had heard of the mortgage, a right to 
suppose that Sells was not committing a crime? Was it not 
a fraud if Markham stood by and heard such announcement 
and kept still? Was it not a breach of his legal and equitable 
duty and contrary to good conscience to stand by and permit, 
not only his neighbor to be defrauded, but a crime to be com- 
mitted, he knowing what was going on, and able, by a mere 
word of his, to prevent it? The crime and the fraud in the 
ease would be the sale by Sells, under the announcement that 
the purchaser would buy the property free from incumbrance, 
he knowing to the contrary. If Markham and Sells did, at 
that time, know that the purchaser would not get the property 
free from incumbrance, then Sells was guilty of a crime, and 
Markham, by his silence, put it in his power to commit that 
crime. Assuming that Mr. Markham did then intend to in- 
sist on his mortgage, even after the property was sold, we 
think he was guilty of an omission to perform a legal and 
equitable duty which the principles of good conscience cast 
upon him, to the hurt of O’Connor ; and this is true, though 
he may have intended no wrong. We do not think, there- 
fore, there was error in the charge. 

2. Was there error in the refusal to charge? The request 
was, in substance, that in order to find against the mortgage, 
the jury must be satisfied that Markham intended by his 
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silence to commita fraud. It has been argued eloquently and 
strongly that fraud is always a question of fact and intent, and 
must necessarily be a matter for the determination of a jury, 
and that the refusal of this request was a virtual withdrawal 
of the question of fraud, and especially of the intent of Mark- 
ham, from the jury. This line of argument forgets the dis- 
tinction between actual and constructive fraud, so pertinently 
and concisely put by our Code, section 3173. The latter, as 
the Code says, “ may be consistent with innocence.” A man 
may be guilty of it who did not think he was doing wrong. 
The fraud in this case, if there be fraud, is the very kind 
of fraud which the Code says may be consistent with inno- 
cence, to-wit: constructive fraud. Mr. Markham may not 
have intended any wrong, he may not have known that it was 
his equitable duty to prevent Sells from defrauding his neigh- 
bor, and that he had no right to stand by and see O’Connor 
buy under an announcement that he would get the property 
free from incumbrance, when he knew there was an incum- 
brance. Or it may be that Mr. Markham had faith in Sells, 
and expected to have his mortgage paid out of the purchase 
money. In either event he would have intended no fraud, 
and yet he would be just as much estopped as if he had acted 
with a deliberate intent to commit a fraud. It would bea 
constructive fraud, a fraud in law, though the party was in- 
nocent. The request, therefore, was calculated to mislead the 
jury. The true doctrine was put in the charge as given. 
Markham, under the circumstances as supposed, would be es- 
topped, not because he was guilty of an intended fraud at the 
time of the act, but because it would be a fraud, if, acting as 
he did, he should now have the benefit of the mortgage, as- 
suming that the announcement was made, as some of the wit- 
nesses say, that the property was sold clear and free from in- 
cumbrances. We think it was Mr. Markham’s duty, if he 
intended to insist on his mortgage, to let the truth be known, 
either at the bidding, or to notify the purchaser before the 
title was made, or the notes given, or money paid. If he 
failed to do any of these things, we do not say that he was 
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guilty of a fraud in not doing so. But the law, in our judg- 
ment, is that if he failed, as stated, it would be a fraud to set 
up his mortgage now; that he is estopped; that the law holds 
him to the implied admission he then made, either that his 
mortgage was settled, or that there was some arrangement be- 
tween him and Sells by which he would get his money out of 
the proceeds of the sale. He may have intended no wrong 
at the time. It is the setting up of his mortgage now that is 
wrong. Hence, we think the request was properly refused. 
Judgment affirmed. 


James A. J. SHAw, plaintiff in error, vs. Lucinpa Wart- 
son, defendant in error. 


1. Where a case was dismissed on demurrer, and at the same term of the 
court, the plaintiff moved a rule nisi to reinstate, setting forth the 
grounds in writing, and the other party waived notice and copy also 
in writing on the back of the rule nisi, and the motion was stated on 
the motion docket, and the rule nisi granted by the judge, who made 
an entry on the docket, ‘‘September term, rule nisi,’’ opposite the 
case, but no order was put upon the minutes, or signed bv the judge, 
granting the rule: 

Held, that it was error in the judge (a different judge presiding,) to re- 
fuse to allow the order granting the rule nisi to be put on the minutes, 
nunc pro tunc, on proof by the plaintiff that it was in fact granted, 
and on proof of the grounds taken. 

2. It was error in the judge to dismiss the motion. 


Practice in the Superior Court. Minutes. Motion. Be- 
fore Judge BucHANAN. Hall Superior Court. March Ad- 
journed Term, 1873. 


Shaw brought assumpsit against Watson for $1,438 65, 
besides interest, on a cause of action unnecessary here to be 
set forth. At the September term, 1872, of Hall superior 
court, on demurrer to the declaration, it was dismissed by the 
Hon. C. D. Davis, the then presiding judge. At the same 
term of the court a motion was made to reinstate the case, 

VoL. Lu. 14. 
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service of which was acknowledged by counsel for defendant. 
This motion was entered on the proper docket, and opposite 
the case was an entry by the judge as follows: “September 
term, rule nisi.” It came on to be heard at the March ad- 
journed term, 1873. Counsel for the defendant moved to 
dismiss said motion, on the ground that the rnle nisi had not 
been signed by the judge, nor entered on the minutes of the 
court. In resistance of this motion, counsel for plaintiff 
moved that the motion to reinstate be entered on the minutes 
nune pro tune, and that he be allowed to verify the facts 
stated therein, and to show by proof that it was the original 
motion and rule nisi made and granted during the September 
term, 1872. This proceeding the court refused to allow, and 
plaintiff excepted. 

Counsel for the plaintiff then offered to prove that the uni- 
form practice of the courts of the western circuit had been, 
up to the expiration of the term of Judge Davis, not to sign 
orders before they were entered on the minutes. He also 
moved that the case be continued to enable the plaintiff to 
verify the motion and the grounds thereof by Judge Davis. 

The court refused to allow the proof or to direct the con- 
tinuance, and plaintiff excepted. 

The court then dismissed the motion to reinstate, and 
plaintiff excepted. 

Error is assigned upon each of the aforesaid grounds of 
























exception. 





N. L. Hurcutns; G. McMiiuan ; E. M. Jonnson; T. 
M. PEEPLES, by HILLyer & Broruer, for plaintiff in error. 







JASPER N. Dorsey, for defendant. 


McCay, Judge. 










1. Where the judge of a court of record passes a judgment 
it is ordinarily final, so far as he is concerned. Necessary rules 
of order require that he shall not be asked, even during the 
term, to reopen the matter for new discussion and new decis- 
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ion; and when the term is past, the general rule is unques- 
tioned that the judgment is final. But, during the term, all 
action by the judge is open to be reheard, at the discretion of 
the court: Kerr on Actions, 30-33; 81 Law Library. His 
regular judgment, though solemnly made, though on the min- 
utes, may be vacated for good cause, or the judge may, by 
order then made, open it for rehearing at a subsequent term. 
The turning point is, does the court adjourn with the judg- 
ment undisturbed ? See Kerr on Actions, as cited above. In 
this case, a motion was made to reinstate; the motion was in 
writing, stating what had taken place, and calling upon the 
other party to show cause why the case should not be reinsta- 
ted. The motion to reinstate was entered on the motion 
docket, the other party acknowledged service of the motion 
and waived a copy on the back of the rule nisi, and the judge 
granted the order. It is clear to us that this was such an en- 
tertaining of the motion to reinstate as suspended the order 
dismissing. When the motion to reinstate was entertained 
and a rule nisi granted, the order of dismissal ceased to be 
the final judgment of the court. But it is said that there is no 
legal evidence of the granting of the rule nisi; that the only 
legitimate evidence of what transpires in a court of record is 
the record or the minutes of the court. This is true; but 
courts have always exercised the power of correcting their 
minutes and records so as to make them speak the truth as it 
in fact existed ; and this is the express provision of the Code. 
Section 3499 of the Code gives the general power to amend 
the record so as to make it speak the truth. Section 3500 is 
somewhat more specific, and says that a court will amend the 
entries of the orders on its minutes, or the records, or other 
proceedings nune pro tune. First, when the case is within 
some statutory provision; second, when there is something on 
the face of the proceedings to amend by from which what did 
take place may be clearly known; and third, in all cases where 
such amendment will be clearly in furtherance of justice. This 
language is very broad. If the order was in fact granted, the 
minutes do not speak the truth, and it is a perversion of justice 
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to deny the correction of this clerical mistake: See sec. 3507. 
In this case there is plenty on the face of the proceedings to 
show what was done. Here is the entry by the judge on his 
docket that the rule was granted. ‘The entry is just the entry 
the judge would have made had he granted the order. The 
Code, section 267, paragraph 2, requires the clerk to transcribe 
upon the minutes the judge’s entries on his docket, when not 
more fully shown upon the minutes. Had the clerk performed 
this statutory duty no order nune pro tune would have been 
required. So that, as the case stands, the object is merely to cor- 
rect a misprision of the clerk : See the case of Pierce vs. Bruce, 
38 Georgia, 451. The orginal rule nisi is produced, verified 
by the acknowledgment on it of the opposite party. 

It is not necessary that the judge shall sign the orders he 
grants. The minutes are the evidence of what is done. It is 
the duty of the judge to have them read, and in no properly 
conducted court can any order go upon the minutes that is not 
fully known to the judge. The difficulty of verifying the 
truth of the grounds of the motion would exist if the order 
was on the minutes. The defendant is called on to show 
cause. He may show for cause that the grounds are not true. 
This is the case in every rule nisi. It is for the judge to de- 
cide on the hearing. If the same judge hears the showing 
and the argument, no difficulty can arise as he knows what 
took place. If it be a different judge, he finds the truth of 
the facts by the answer to the rule, and such other methods as 
a wise discretion dictates: See the case of McKendree vs. Sykes, 
40 Georgia, 189. We think there was abundant evidence on 
the face of the papers and on the docket to show that the or- 
der was passed, and what that order was. 

2. The judge should have allowed the order to be put on 
the minutes nune pro tune, and this being done he should 
have permitted the parties to show the facts, and have passed 
upon the merits of the rule. 

Judgment reversed. 
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Hatrie H. Morrison, plaintiff in error, vs. WILLIAM 
SoLoMON, defendant in error. 


1. As to her life estate in the property settled, the power of the wife was 
absolute, and she might sell or charge at her pleasure, except as re- 
strained by law, and there being no proof of any notice to S., the 
defendant, that the purpose of the wife in making the note and mort- 
gage was different from that stated by the trustee at the time S. became 
security, the verdict is not illegal. 

. Under the evidence as contained in the record, the verdict does not 
come within that class of verdicts which justify this court in holding 
that it is an abuse of the discretion of the judge to refuse to disturb. 

. No objections having been made in the court below, either by demur- 
rer, or in the motion for a new trial, to the jurisdiction of the court 
over the prayer of the defendant, for the reform and fcreclosure of 
the mortgage, it is teo late to make that question in this court, even if 
it were a good objection had it been made in the court below, which 
we de not decide. 


Estates. Husband and wife. New trial. Jurisdiction. 
Waiver. Before Judge Hopkins. Fulton Superior Court. 
April Term, 1873. 


James J. Morrison, by marriage settlement, settled certain 
real estate on his wife, Hattie H. Morrison, with remainder 
to her children; and if no children, then ever, ete., with full 
power in the wife te appoint a trustee at her discretion, and 
with full power te sell and reinvest. The wife appointed her 
husband trustee, and being desirous of raising money with 
which to buy and improve real estate in Atlanta, she and her 
trustee made a negotiable note, secured by mortgage on the 
real estate settled, and placed the same in the hands of an 
agent, to be transferred by him to whoever would advance the 
money. ‘The agent failing to do anything, the papers were 
returned to the trustee, who informed the wife of the failure. 
Shortly after this the husband borrewed meney, as trustee, 
giving William Selomon as his security on the note; and to 
induce him to sign as such he procured the agent to transfer 
to him the note and mortgage as collateral security. Solomon 
knew nothing of the object of the wife in raising the money, 
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to-wit: to buy and improve real estate, but was informed by 
the trustee that the money was to be used in buying and sell- 
ing real estate for the benefit of the wife. It was in dispute 
under the evidence to what purpose the money was in fact 
appropriated. The wife filed a bill to cancel the mortgage. 
Solomon replied with a cross-bill to foreclose for the amount 
he had paid as security. The case went to the jury on the 
facts as proven. There was no complaint of the instructions 
of the judge, who charged that if the note and mortgage 
were made to raise money generally for the purpose sta- 
ted, and were returned by the agent, and the trustee after- 
wards borrowed money for the wife’s estate, and used it for 
the benefit of her estate, and Solomon signed as security with 
this understanding, and on the faith of the mortgage, he 
would be protected and entitled to the relief he sought. 

The bill was filed in Fulton county, where the defendant 
resides. The land was situated in Morgan county. The 
complainant resides in DeKalb county. No objection was 
made in the court below to its jurisdiction over the prayer of 
the cross-bill. ‘The evidence is omitted as unnecessary to an 
understanding of the opinion. ‘Fhe jury found for the de- 
fendant, and decreed a foreclosure of the mortgage. A mo- 
tion for a new trial was made on the grounds: Ist. That the 
verdict was illegal. 2d. That it was contrary to the evidence. 

The motion was overruled, and complainant excepted. 


Lester & Tuomson ; B. H. Hiixi & Son, for plaintiff ia 
error. 


A. W. Hamnonp & Son, for defendant. 


McVay, Judge. 


1. So far as the life estate of Mrs. Morrison in the property 
covered by this trust is concerned, the deed puts no limitation 
upon her power of disposal. A separate estate in the wife is 
as completely within her power, when there is no restriction 
in the deed, as is the estate of any one else in his power. 
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Oar law prohibits a married woman making certain contracts 
for the benefit of her husband, but with this limitation, a mar- 
ried woman may deal with her estate held in trust for her, 
where there is no restriction in the deed, as a feme sole. Tlie 
rights of the remaindermen is another question and do not 
arise here. As we understand the position of the defendant 
in error, he does not claim to have any rights as against the 
children of Mrs. Morrison. True, she and the trustee under 
the deed, had power to sell and reinvest; but this was not a 
sale, and Solomon had notice that the borrowed money was to 
be used in speculating in real estate for the benefit of the wife. 
This could, in no sense, be an investment for the benefit of 
the remaindermen. But as to the life estate of Mrs. Morrison, 
she was, under this deed, as free to sell it, give a mortgage 
upon it, or charge it in any way, as a feme sole. The case 
therefore stands as it would were there no remainder, and as 
though Mrs. Morrison were a feme sole, except only that as 
she is a married woman, her rights are permitted by law to 
exist in the shape of a trust. It is admitted on all hands 
that this note and mortgage were freely made for the purpose 
of borrowing money by the use of them. It was known to 
all parties, Mrs. Morrison included, that the payee on the note 
and the mortgagee, was not to advance the money. He was 
expected to borrow it and to transfer the note and mortgage 
to the lender. He was to get the money by the use of the 
note and mortgage, which were made negotiable for that pur- 
pose. That the agent failed to get the money, as was expected, 
and returned the note and mortgage to the trustee, did not, in 
view of the professed and declared intent of their execution, 
to-wit: to raise money generally, make them incapable of be- 
ing still used for the purpose intended. A married woman, 
capable as she is of dealing as to her separate estate, held in 
trust as a feme sole, is not permitted to commit a fraud. By 
permitting this note and mortgage to remain uncanceled in 
the hands of her trustee, she put it in his power to satisfy the 
world that any one who would advance the money, would be 
protected by a transfer of them, and it would be aiding her 
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to commit a fraud to allow her, after thus acting, to repudiate 
her deed. If the transaction between Morrison and Solomon 
was fair and bona fide; if Solomon had no notice but that the 
note and mortgage were being used for the very purpose in- 
tended, we are of the opinion that equity will protect Solo- 
mon against the rights of Mrs. Morrison. 

2. How far Solomon had notice was for the jury to deter- 
mine under the proof. As the case went to the jury, the de- 
fendant in error had upon him what we are not sure was 
proper, the burden of showing that the money procured by 
the use of this note and mortgage, was used for the benefit of 
the trust estate, and there is a great deal of evidence pro and 
con upon this point. We do not feel disposed to disturb the 
verdict. There is, in our judgment, evidence in the record 
sufficient to support it, and without going into detail, we are 
clear that it was no abuse of the discretion of the judge to re- 
fuse to say that the verdict is contrary to the evidence. 

3. As to the question of jurisdiction, it is not plain to us 


that under the peculiar facts of this case, there is any want of 
jurisdiction in Fulton county. But, as appears by the record, 
no such question was made in the court below in any shape. 
Parties cannot thus take all the chances of a final decree in 
their own favor, and then, in this court, raise the question of 
jurisdiction. 

Judgment affirmed. 


Francis G. WIvKINs et al., plaintiffs in error, vs. CHARLES 
B. TALIAFERO, defendant in error. 


A distress warrant will lie in this State to enforce a contract for rent, to 
the effect that the tenant should pay to the landlord for rent ‘* four and 
one half bales of first-class cotton, each of the weight of five hundred 
pounds, the half bale to weigh two hundred and fifty pounds, and in 
addition to fix that part of the kitchen on said place that has been in- 
jared by fire,’’ proper affidavit being made as to the value of the cot- 
ton and the cost of fixing the kitchen. 
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Distress warrant. Landlord and tenant. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. May Term, 
1873. 


Taliafero brought debt against Wilkins and others, as secu- 
rities upon the bond of John R. Ivey, deceased, late sheriff 
of said county, for an amount of money alleged to have been 
realized by said sheriff on the sale of certain property levied 
on under a distress warrant in favor of the plaintiff. 

Upon the trial of the case the following affidavit and dis- 
tress warrant were tendered in evidence : 


“ Before me, a justice of the peace in and for the county of 
Muscogee, personally came Charles B. Taliafero; who being 
sworn, deposeth and saith, that John O’Pry rented from him 
his farm in said county for this year, and agreed to pay him 
for the rent of the same, four and one-half bales of cotton, first 
class, each to weigh five hundred pounds, and the half bale 
two hundred and fifty pounds, and to pay the same out of the 
first cotton gathered on his place, and by the middle of No- 
vember next; and also promised to fix that part of the kitchen 
on said place that had been injured by the fire, and the said 
cotton would now be worth $528 75, and the said repairs 
would be worth $200 00. He further saith that said O’Pry 
is seeking to remove his goods from the said premises ; he 
further saith that he claims from said O’Pry $728 75, made 
up of said two suns, as rent, and that he prays a distress war- 
rant for the same, the said O’Pry having failed to make said 
repairs or pay said cotton. 

(Signed) “C, B. TALIAFERO. 
“Sworn to and subscribed before me 
“October 28th, 1869. 
(Signed) “CHARLES COLEMAN, J. P.” 


“GEORGIA—Mouscogee Country. 
‘* To the Sheriff of said county or his Deputy : 
Wuereas, Charles B. Taliafero has this day made oath be- 
fore me, that John O’Pry rented’ his place or farm for this 
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year, and was to pay him four and a half bales of cotton by 


the middle of next November, for the same, and was also to 
do repairs on the kitchen, and the said cotton and repairs would 
be worth $728 75, and that the cotton has not been paid or 
the repairs done: ‘These are therefore to command you to 
levy on any property of said O’Pry, whether to be found on 
said premises or elsewhere, a sufficiency to make the sum of 
$728 75, besides costs, by the sale of the property so levied 
on, and have you the said money at the next superior court to 
be held in and for the said county. In witness whereof [ 
have hereunto set my hand, on this 28th October, 1869.” 
(Signed) “CHARLES COLEMAN, J.P. [1.s.]” 


The defendants objected to said affidavit and distress war- 
rant as inadmissible, the indebtedness set forth therein not 
being of such a character as would authorize the proceeding. 
The objection was overruled, and defendant excepted. Error 
is assigned upon said exception. 


R. J. Moses; M. H. BLanprorp, for plaintiffs in error. 
Henry L. BENNING, for defendant. 


McCay, Judge. 


The question made in this case is whether the rent claimed 
by the affidavit is sufficiently certain to authorize a distress 
warrant. As to the four and a half bales of cotton, each bale 
weighing five hundred pounds, and first-class in quality, which 
is alleged to be worth $528 75, it is admitted that this comes 
within the rule laid down in Seabrook’s case, 39 Georgia, 14, 
and which is well established by the authorities. But it is said 
that the promise to “ fix the kitchen” which had been dam- 
aged by fire, and which it is alleged, in the affidavit, was 
worth $200 00, is so uncertain as to make the warrant void. 
We do not see any very material distinction between the cot- 
ton and “fixing the kitchen.” As to both, proof is necessary 
to get at acertainty. The value of the cotton must be proven, 
as well as the value of “fixing the kitchen.” Cotton, it is 
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true, has a market value, and its value is somewhat easier 
proven. But the authorities, even at common law, do not 
confine the rule to cases where the value of the thing promised 
to be done by way of rent has a market value. A promise to 
do so many days’ ploughing, to shear the sheep in the land- 
lord’s pasture, have been both held sufficiently certain: 2 
Blackstone’s Com., 41; 1 Coke on Lit., 96, a. In Baggs 
vs. Manby, 8 Exchequer Reports, 649, the rent was “ clean- 
ing the parish church ;” in Dawson vs. Cross, 1 C. B,, it was 
“ringing the church bell.” Why cannot the expense of fix- 
ing the kitchen be as definitely fixed by proof as the value of 
the “cleaning” or “ringing” in the cases referred to, or as 
the worth of the shearing or pasture of the sheep. We think 
therefore, that even “the fixing the kitchen” may be made 
certain, and is therefore rent. As a matter of course, this 
must be agreed to be done as “ rent,” and not be a mere shift- 
ing from the landlord to the tenant of the duty to repair. 
The thing must be agreed to be done as rent—that is, it must 
be for the use of the land. It need not be money, or that 
any other thing shall be delivered. It may be of something 
to be done—just this ease, and if the value is susceptible of 
proof, distress lies—it is rent. 
Judgment affirmed. 


JouN A. DANIELLY et al., plaintiffs in error, vs. Tuomas B. 
CaABANIss et al., defendants in error. 


(Tripper, Judge, having been of counsel, did not preside in this case.) 


1. It is within the purposes and scope of a municipal corporation to ap- 
ply the corporate funds, or to create a corporate debt, for the purchase 
of an interest in a building to be used as a public school or college, for 
the accommodation of the people of the town; nor does the fact that 
superintendence of the school is left in the hands of trustees not elec- 
ted by the corporation, render the appropriation of the corporate funds 
illegal, it appearing that the enterprise is not for any private gain, and 
it appearing that the trustees contract to keep up; in the building, a 
public school. 
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2. The election in a corporate town, expressing the assent of the people 
to a subscription by the authorities to a public enterprise, may take 
place before as well as after the legislative act authorizing the subscrip - 
tion. 

. Where an act was passed by both branches of the legislature, and was 
in fact transmitted to the governor more than five days before the ad- 
journment, and the governor failed either to approve or to veto it, or 
even to enter upon it the day of its receipt by him, or to transmit it to 
the office of the secretary of state, and the same legislature, at a sub- 
sequent session, after investigation of the facts by a committee, de- 
clared the act to have been duly presented and to have become a law, 
and ordered that it should be transmitted to the secretary of state : 

Held, that it is the duty of the courts to treat the act as a law, properly 
passed and authenticated ander the constitution. 

4, When a town council is authorized by law to do a particular act at its 
discretion, the courts will not control this discretion, and inquire into 
the propriety, economy and general wisdom of the undertaking, or 
into the details of the manner adopted to carry the project into execu- 
tion, 

. The holders of bonds or negotiable notes issued to him by a town, un- 
der « law authorizing the issue, are not bound to see that all the details 
provided by the act authorizing the issue have been duly complied with 
by the corporate authorities. 


Municipal corporations. Schools. Constitutional law. Laws. 
General assembly. Bonds. Negotiable securities. Before 
Judge Hatt. Monroe county. At chambers. December 
9th, 1873. 


John A. Danielly, Cyrus Sharp, and other tax-payers and 
citizens of the town of Forsyth, filed their bill against Thomas 
B. Cabaniss, present intendant, A. D. Hammond, former in- 
tendant, B. M. Turner, former secretary and treasurer, S. D. 
Mobley, present secretary and treasurer, J. S. Lawton, com- 
missioner of said town, B. Pye & Son, W. L. Lampkin and H. 
G. Bean, bankers, and J. J. Greer, claiming to act as marshal, 
alleging that they are attempting, without authority of law, 
to collect of complainants and other citizens $30,000 00 by 
taxation, defendants claiming this right and power by virtue 
of a pretended vote of the people of Forsyth, and of certain 
acts of the legislature. The bill presented the following facts: 

In 1871, the president and council of Forsyth negotiated 
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for the purchase of the “ Monroe Female College,” in the cor- 
porate limits, and of the “Hilliard Male Institute,” without 
the corporate limits, of said town, the terms of the sale being 
agreed to, but never executed, no deed having been made and 
delivered to said corporate authorities. Under pretense of 
raising money to pay for said property, said officers, in Octo- 
ber, 1871, held what they called an election; the sole ques- 
tion submitted being whether the town should issue bonds to 
the amount of $10,000 00, to be sold and the proceeds appro- 
priated to the payment of the purchase money of said property. 
There was no act of the legislature authorizing, or any laws, 
general or special, regulating said election. In view of this, 
many citizens regarded it as a farce, and did not vote; a few 
only did vote, while a large number, not citizens, did partici- 
pate. Said election was, therefore, illegal and void, and con- 
ferred no power to impose a tax. Yet defendants proceeded 
to issue said bonds, and have disposed of them in some way 
unknown; complainants have been informed that they were 
sold. 

On 1st November, 1871, defendants did not issue bonds to 
the amount of $10,000 00, but notes, bills or currency to the 
amount of $30,000 00, intended for general circulation, as will 
appear from the following copy of one of them: 


“$1000. The city of Forsyth will pay ten dollars to the 
bearer, with interest from date, at the rate of two per cent. per 
annum, when presented in sums of one hundred dollars or 
more. Said notes receivable without interest for all dues, if 
presented before maturity. Forsyth, Georgia, November Ist, 
1871. (Signed) 
“A. TI. HAMMOND, Intendant. 

“B, M. Turner, Treasurer.” 


They range from ten cents to $10 00, and circulate as cur- 
rency. They were not sold as bonds are usually sold, but 
were circulated by Pye & Son and Lampkin & Bean, bankers, 
who, under an agreement with the town authorities, were to 
receive $15,000 00 for giving it currency. 
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After the issue of this money, defendants attempted to give 
it the appearance of legality by procuring the passage of an 
act.of the legislature, authorizing the council, through their 
president and treasurer, to issue bonds in such sums as would 
be a circulating medium and have the similitude of money, to 
secure its circulation. The bill to accomplish this purpose 
did not receive the executive sanction, nor was it filed in the 
office of the secretary of state, and published as required by 
Jaw. Ata subsequent session of the legislature, an effort was 
made by resolution to give it the force and effect of law, which 
complainants submit cannot be done under the constitution. 
Defendants, well knowing their utter want of authority to 
circulate said money, attempted to uphold the same, and to 
perpetuate further wrongs upon complainants by invoking the 
sanction of the legislature, in section 10 of an act, approved 
August 26th, 1872. This act is unconstitutional and void. 

Said bills have only a local circulation, and the holders 
thereof have notice of their illegality, and are fully cognizant 
of all the facts alleged. Defendants have issued and circu- 
lated at least $30,000 00 of said bills, and complainants are 
informed and believe that they have made issues in excess of 
that sum. They refuse to make any report or showing as to 
the amount issued and circulated by them, only replying that 
the amount is not sufficient to be worthy of report. 

Complainants cannot tell to what extent defendants propose 
to go in this work of oppression, usurpation and wrong, and 
unless a court of equity interferes they will have to bear the 
burden of illegal and unjust taxation, or be harrassed with in- 
numerable suits, if, indeed, a common law remedy can be 
made available at all. In addition to this, such recklessness 
and extrayagance will impair, if not destroy, the credit of the 
municipal corporation, which complainants desire to maintain. 
They had hoped that defendants, seeing the ruinous conse- 
quences of the whole proceeding, would have desisted from 
their attempts to force them to pay taxes to redeem said bills, 
notes or promises. 

They are not only levying the tax which, though large, is 
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inadequate to the payment of said issues, or the redemption 
of said bills, but are threatening to vex complainants with an- 
nual assessments of a similar, if not more exhorbitant charac- 
ter, which is contrary to equity and good conscience; and 
having no remedy at law, they ask relief of a court of equity, 
and pray for the writ of injunction to restrain defendants, their 
agents, attorneys and successors, from issuing, uttering or cir- 
culating said currency, change-bills or bonds having the simil- 
itude of money, and from proceeding any further to enforce 
said tax executions against complainants, or any future tax to 
redeem or pay off said currency, change bills, bonds, ete. 

Complainants disclaim discovery, and pray for a perpetual 
injunction. 

Defendants, by their answer, admit that Greer is the mar- 
shal of Forsyth, and that they are attempting to collect the 
tax executions, but not the sum of $30,000 00. The council 
claim the right to levy the tax by virtue of the action of the 
people and the laws. They admit that the couneil, in 1871, 
made arrangements with the trustees of the two colleges for 
the purpose of taking stock in said institutions. They say 
that deeds were made to said property, and attach copies, which 
are substantially as follows: The first deed was executed on 
the 28th. November, 1871, and is from Solon F. Wilder, and 
other trustees of “ Hilliard Institute,” to Benjamin M. Tur- 
ner, and other commissioners of the town of Forsyth, and for 
the consideration of $5,500 00, conveys to the said commis- 
sioners the 55-95th interest in said Hilliard Male Institute— 
said commissioners to hold the same subject to the following 
conditions: “ The trustees reserving to themselves the right 
to control, supervise and manage said Hilliard Male Institute 
as an institution of learning, elect and choose its teachers, and 
to pass such rules and regulations as to them may seem best ; 
said trustees agreeing to keep the institution in good repair, 
and provide an institution suitable to the educational wants 
of the public.” 


The second deed recites that the council, having submitted 
to the legal voters of said town the question of taking stock 
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in the Monroe Female College and Hilliard Male Institute, 
and a majority of votes having been cast for subscription, and 
the legislature having passed an act authorizing the council to 
issue bonds to enable them to take stock in either or both of 
said institutions, the trustees of said female college, to-wit : 
John T. Crowder and others, on the 25th of December, 1871, 
in consideration of the sum of $9,500 00, conveyed to the 
town council of Forsyth, stock in the Monroe Female Col- 
lege, valued at $13,000 00, to the amount of a 95-135th in- 
terest in the same, but to be under the exclusive manaegment 
and control of the trustees of the institution and their sueces- 





sors. 
The defendants admit that an election was leld in October, 


1871, but say that the first election was held on 20th Novem- 
ber, 1869, on the subject of taking stock in either institution— 
which submission was advertised in the Monroe Advertiser. 
It was proposed to take stock for the benefit of the public, in 
accordance with said act of 11th March, 1869, which gave 
the council authority to make such subscription in behalf of 
the town. The election was held in accordance with said act. 
A majority of the citizens sustained the proposed plan of sub- 
scription; seemed to be no objection, as they now remember, 
except that it would enhance the value of Hillyer’s and As- 
bury’s property—each of them having a nominal interest in 
the college. 

It was proposed by said submission to take stock in said 
institutions to the amount of $7,000 00, the bonds to be ne- 
gotiated and the money raised, to be expended in repairing 
the college buildings. The bonds were not available, and the 
council abandoned that part of the scheme. - They deny that 
many prominent citizens of the town did not vote, or that 
persons outside the town did vote at said election. This is all 
a pretext to avoid the burdens of citizenship. These bonds 
were never used. 

The council being unable to negotiate the bonds, or to use 
them, until the interests of Messrs. Hillyer and Asbury in 
said college had been purchased, and until a judgment against 
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the Hilliard Institute was paid off, abandoned the plan sub- 
mitted, and proceeded to engage to purchase the interests of 
said Hillyer and Asbury in said colleges, as well as to take up 
the judgment aforesaid. 

The next movement made was at a public meeting in For- 
syth, on the 30th August, 1870, all the citizens participating, 
the main object being to raise, by private subscription, enough 
to purchase the interests of Hillyer and Asbury, and to devise 
some means of negotiating the bonds issued as aforesaid. 
There was not a dissenting voice at the meeting; the people 
almost unanimously assembled and subscribed a large amount. 
It was apparent that the people were in favor of taking stock 
in purchasing the private interests and relieving the indebted- 
ness of the institutions. 

The board of trustees procured an act of the legislature au- 
thorizing said investment and the issuing of bonds in the 
similitude of money, to be used as a circulating medium, which 
was passed, and became a law by failure of the governor to 
sign, and was duly transmitted to the secretary of state’s of- 
fice. When defendants found that this was not published 
with the acts, they appealed to the committee to look for it, 
and it was found in the office of the secretary of state, duly 
transmitted from the executive department as other acts. They 
deny that said act was not legally passed, and no bill was 
signed, or bond issued in the similtude of money, until said 
act became a law. The act authorized defendants to issue 
bonds and purchase stock in said colleges in such sums as 
they might see fit, giving them full power to do what they did, 
and so anxious were they that the issue should be legal, that 
they had other acts passed by the legislature before the orig- 
inal act was published, ratifying what respondents had done. 
Defendants say the bills issued are bonds; that complainants 
have not attached true copies to their bill. The bonds are 
used as a circulating medium, but are payable and redeemable 
at a distant day, and bear interest not to exceed ten per cent. 
The issue was authorized by the legal voters of Forsyth; the 
whole scheme, as finally carried out, was submitted at an 

VoL. Li. 15, 
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election held in Forsyth, on the 21st October, 1871. These 
propositions were voted on, as before stated, and unani- 
mously carried ; no one objecting except a few who repre- 
sented no interest but their own. In obedience to the acts 
of the legislature, and the third article and fourth section of 
the constitution, defendatits carried out the proposed plan. 
In the submission referred to, the female college was valued 
at $10,000 00, and the Hilliard Institute at $6,000 00. It 
was necessary to pay Walker’s judgment of $2,000 00, to pur- 
chase the interests of Hillyer and Asbury, valued at $6,000 00, 
before the other sum of $7,000 00 could be expended on the 
buildings. To carry out this scheme, the council had issued 
bonds as aforesaid in the style of currency, redeemable as afore- 
said, for the sum of $30,924 00, fifteen thousand of which was 
to be redeemed by the council in ten years. To avoid interest 
on which, and to make them bankable and redeemable at any 
time in exchange, they loaned of said issue $15,000 00, to B. 
Pye & Son, W. L. Lampkin, and H. G. Bean, and enter- 
ed into bonds with them to redeem said town currency when- — 
ever presented at their counters, in currency of the United 
States, or New York exchange, and distinctly stipulated that 
$15,000 00 so loaned was to be retired by said bankers, when- 
ever $15,000 00 had been redeemed by taxation of the peo- 
ple in ten years; the town being liable only for $15,000 00, 
said sum being loaned to said bankers, to be redeemed by said 
bankers and used for their own benefit without interest—the 
people not to be taxed to redeem—it being understood that 
$1,500 00 should be redeemed annually by taxation, and a 
corresponding amount in the hands of said bankers should be 
destroyed without taxation—giving to complainants the use 
of twice as much currency as they are required to redeem, 
and are daily using, notwithstanding they seek to enjoin its 
circulation, and are daily making money by the circulation. 
After paying $8,000 00 as stated, and $7,000 00 in repairing 
the colleges, the town council received stock, and a deed for 
55-95th of stock in the Hilliard Institute, and stock in Monroe 
Female College to the amount of 95-135th interest in the same. 


218 






































ATLANTA, JANUARY TERM, 1874. 219 


Danielly et al. vs. Cabaniss et al. 


Defendants do not desire to conceal their actings and do- 
ings; the tax-payers have always had access to the books of 
the council; a full and fair report is as desirable to them as to 
the complainants. ‘They therefore attach reports of the secre- 
tary and treasurer. 

Defendants further say that the interests of the citizens of 
Forsyth, which they hold in the form of stock, is very great, 
and of the value of $15,000 00, and they are entitled to rents 
and profits from said institutions. 

Defendants further say that said currency has long since 
passed into the hands of innocent holders, who received the 
same on the authority of the council to assess the tax and re- 
deem the same. ‘They have taken it in the course of business 
and paid full value therefor, all of which was known to com- 
plainants before the filing of their bill. 

Complainants affirm and defendants deny that these are sec- 
tarian institutions. 

Defendants offered the affidavit of T. B. Cabaniss, that he 
_ was journalizing clerk in 1871 and 1872; that the act autho- 
rizing the purchase of stock was placed in the hands of the 
governor on the 8th December, 1871, with others; it was not 
approved or vetoed by him, but sent to the secretary of state’s 
office. A committee was appointed at the session of 1871 or 
1872 to look after such bills. They only reported four of a 
general nature, but at the July session, 1872, they reported 
this bill as obtained from the secretary of state’s office, and 
authorized its publication. This was before the passage of 
the bill amendatory of the charter of Forsyth. 

Before the introduction of this last bill a section was added, 
at the suggestion of deponent, to legalize the issue of bonds, 
as he feared that the committee might not report. 

Defendants also offered the affidavit of S. D. Mobley, that 
the showing of the amount of issue, to-wit: $30,924 00, was 
correct. Also, the affidavit of R. G. Anderson, who says he 
was a clerk at the election in October, 1871; that it was fair; 
that none voted but qualified voters of the town. 
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Upon the hearing of the case, the judge refused the injunc- 
tion, and complainants excepted. 


C. B. Wooten; W. A. Lorron, for plaintiffs in error. 


Ist. Is the tax sought to be enjoined imposed by proper leg- 
islative authority? If not, the injunction should be granted, 
for valid legislative authority must be shown for every act of 
taxation: Cooley’s Con. Lim., p. 517, (2d ed.) 

2d. There is in this case no such legal authority.. Defend- 
ants rely on-section 2 of an act of the legislature, approved 
March 11, 1869, as the prime source of their power in the 
premises. This act does not sustain them, because, Ist. It pro- 
vides for the issue of bonds in certain cases, but in no case does 
it authorize a “circulating medium, or bonds bearing the sim- 
ilitude of money,” to be issued, as was done in this instance. 
2d. It does not contemplate subscriptions for stock in institu- 
tions of learning, the generality of the phrase “or other com- 
pany,” following the word “railroad,” being restrained by the 
context. This construction favored, since (as will be hereafter 
shown,) it is consistent with the constitution: Winter vs. Jones, 
10 Ga., 200; Newland vs. Marsh, 19 Ill., 384; Clark vs. Roch- 
ester, 24 Barb., 471. 

3d. The only additional legislation relied on by defendants 
are acts of December, 1871: Acts of 1872, p. 198; and the 
act of August, 1872: Acts of 1872, p. 197—both passed after 
the notes were issued. The first of these was to authorize the 
town council of Forsyth to make certain issues, but it has no 
application to this ease, because the notes in question were 
issued, not under that act, but before its passage: Senate jour- 
nals, 1871-72, p. 189. The second of these acts is void, be- 
cause it contains matter different from what is expressed in 
the title thereof: Code, sec. 5056. But if this is not so, it 
seeks to legalize a currency or “circulating medium” acknow]l- 
edged to have been issued without authority of law. The leg- 
islature could not do this, unless it could have authorized such 
issue: Cooley’s Con. Lim., pp. 379, 380, and notes. The leg- 
slature could not have authorized it, because, 1. The election, 
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by virtue of which it is claimed that these notes were issued, 
was held on the express condition that the property of colored 
citizens was not to be taxed; hence, the taxation is not uni- 
form, and is therefore in violation of section 17, bill of rights: 
Code, sec. 5019. 2. As shown by the deeds, it was a dona- 
tion or gratuity to sectarian enterprises, and it is therefore in 
violation of section 6, article 3, constitution: Code, sec. 5065. 
3. Again: if any or all of this legislation was intended to 
confer the power claimed by defendants, then it is for that rea- 
son unconstitutional and void: Sec. 6, art. 3, con.; Code, sec. 
5067. The words “work of public improvement,” in said 
section, are held as applying to a work of like kind with a 
railroad, and do not include colleges, ete.: Potter’s Dwar. on 
Stat. and Cons., 236; Sandiman vs. Breach, 7 B. & C., 96; 
3D. & R., 20; 1 B. & C., 680. This view is supported by 
the construction of municipal powers: Cooley’s Con. Lim., 
211, 212, 213; 1 Dil. Mun. Cor., secs. 105, 106, and notes. 


A. M. Seeer; A. D. Hammonp; T. B. Capaniss, for de- 
fendants. 

Ist. Power of taxation: 1. To raise revenue for the sup- 
port of the government. 2. To pay public debt. 3. To pro- 
vide a general school fund. 4. For common defence. 5, For 
publie improvements: See. 27, art. 1, of state constitution. 

2d. The general assembly may grant the power of tax- 
ation to county and municipal authorities, to be exercised 
within their several territorial limits: See. 28, art. 1. A 
citizen may be compelled to contribute to a work of public 
improvement: Art. 3, sec. 6, par. 4. As (to acts of legis- 
lature on this point, see act March 11th, 1869, amending 
charter of Forsyth. See act passed prior to 9th December, 
1871, published in aets of 1872, pages 198, 199, and resolu- 
tion in same acts, page 528. See, also, as to act ratifying and 
affirming proceedings of council, act of 26th August, 1872, 
section 10, page 198. As to authority of legislature to val- 
idate and confirm previous acts, see 5 Georgia, 561; 21 Lbid., 
275; Dillon on Corporations, sec. 46; 15 Cow. Rep., 475. A 














SUPREME COURT OF GEORGIA. 


Danielly et al. vs. Cabanies et al. 


222 











mere irregularity in the exercise of the power will not vitiate 
the bond: Dillon, sees. 416,417; 21 Howard, 539; 48 Mo., 
167. 


McCay, Judge. 


1. A municipal corporation, in its very nature, is but a 
branch of the government. Its object, in this country, has 
always been to exercise governmental powers in such detail as 
it would be inconvenient and unwise to commit to the legis- 
lature: Code, sec. 1672. The advancement of education is 
not only by the bill of rights (constitution, article 1, section 
27,) declared, in effect, to be one of the objects of government, 
but there is a special article in the constitution devoted to this 
subject: Art. 6. No student of the history of this country, 
from the earliest settlement to the present day, can fail to see 
that, to furnish facilities for the education of the people, it has 
not only been the constant practice of both the state and the 
corporate organizations, to engage in projects for the advance- 
ment of education, but that this has been a favorite and pre- 
ferred object ; and it seems to us that more permanent good has 
come to the country from this application of both state and 
municipal funds than from any other use of such funds. Nor 
is this merely an American idea. Some of the very earliest 
and most flourishing foundations for the advancement of edu- 
cation in England were made by the corporation of London. 
Even amid the troubles of the Protectorate, during the mi- 
nority of Edward VI., “the mayor and aldermen repaired 
and refitted the House of Gray Friars, for the education of 
poor children, under the name of Christ’s Hospital :” Froude’s 
History of England, vol. 5, p. 368. And it is well estab- 
lished by authority, that the building of hospitals, school- 
houses, ete., are within the sphere of the ordinary jurisdiction 
of a municipal corporation. That the corporation has vested 
the management in trustees is only a matter of discretion, and 
where the object is a public one, and private gain not the pur- 
pose, we think such a discretion wise and proper. The trus- 
tees in this case undertook to keep up the school. No profit 
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accrues to them. The house is the necessary thing; the pub- 
lic may well furnish that, leaving the school to support itself. 

2. There is nothing in the constitution prescribing the time 
of the assent of the people to an act of the legislature author- 
ising the corporation to engage in a public work. The language 
is just as applicable, perhaps more so, to the idea that the 
vote is taken before the act, as the contrary, and there seems 
to be no reason why either way does not conform to the con- 
stitutional provisions. ‘The main idea is to know that the 
enterprise is approved by the people, by a formal election held 
under proper rules. In the case of a town or city, where there 
is a perfect machinery for the purpose, there is just as much, 
and perhaps more, propriety in coming to the legislature with 
the will of the people already ascertained, as to get the act 
and then learn if the object be approved by the people. 

3. There seems to be no law, or rule of either house of the 
general assembly, providing any mode in which it is author- 
itatively to be ascertained when a bill is presented to the gov- 
ernor for his signature. And the practice on the subject is 
not uniform, The fact ought in some way to appear of record, 
and on the act itself. Some of the governors seem to have 
made an entry on the enrolled bill; others have left it to the 
legislature to preserve the evidence. There ought to be legisla- 
tion on the subject. The facts in this case, we believe, are 
that the governor made no entry, and none was made by the 
house. Ata subsequent session of the same legislature the 
matter was inquired into by a committee, and the act in ques- 
tion, after a report of the committee, was declared to have been 
duly enacted and become a law by the failure of the governor 
to dissent within the constitutional period, the bil] having 
been passed and presented more than five days before the ad- 
journment. We think this is sufficient authentication of the 
fact and that the bill was duly passed. Nor do we agree that 
the 10th section of the act of August 26th, 1872, is in viola- 
tion of that clause of the constitution requiring all acts to 
contain but one subject matter, and to conform to the title. 
The title of the act is to amend the charter and the other acts 
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amendatory thereof. This is a very large title, and may well 
include anything increasing, lessening or confirming the powers, 
or asserted powers, of the town. It would make legislation al- 
most interminable, if every amendment of the charter of a town 
were required to be in a separate act. Whatever fairly comes 
within the scope of an amendment to the charter, may, as we 
think, well be taken to come within such a title. The subject 
matter is the power and corporate authority of the town—all 
constitutes one subject matter that may fairly be included with- 
in this idea. However doubtful, therefore, may have been the 
original authority to issue these bills, their issue has been le- 
galized by the legislature. The objection that they were ille- 
gal, as falling under the act prohibiting the issue of a circula- 
ting medium, is covered by the same sanction. The state may, 
by its legislative department, sanction and condone a public 
wrong. Though we doubt if under the acts of 1841, 1851, 
1852, 1855 and 1856, making such issues illegal, the ille- 
gality of the issue is any objection or excuse for the non-pay- 
ment of them. These acts are not fully codified in the Code, 
and under a fair construction of them, it is not by any means 
clear that the illegality of the issue is a good defense to a suit 
upon them. 

4. As under the law these change bills are not illegal, as it 
cannot be objected to them that the city had no authority to 
issue them, it is not the duty of the courts to inquire into the 
propriety of the issue. That, under the law, is the function 
of the officers of the town, and it requires a very strong case 
to invoke the interference of the courts, with the exercise of 
the discretionary powers of a corporation. Nor can it be set 
up as against the bona fide holders of negotiable papers of this 
character when the city has authority to issue, that the details 
of the law have not been conformed to. 

5. Upon the whole, whilst we recognize that there has been 
irregularity in many of the acts of the city council in the matter 
complained of, yet, there is not such illegality as justifies a re- 
fusal to pay the debt contracted, and we affirm the judgment. 
Judgment affirmed. 
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Mary J. Suorter ef al., plaintiffs in error, vs. JAMes A. P. 
METHVIN, for use, defendant in error. 






1. When a deed recited that the grantor had years before made his will, 
giving certain property to his danghter’s husband for the sole use of 
said daughter and her children, the property to be under the control of 
the husband, to be managed by him for the maintenance of his wife 
and family, without liability on his part to account, and that the prop- 
erty had gone into and continued in the possession of the husband, on 
the terms stated, for over twenty years, by parol agreement, and that 
the donor now desired, in writing, to carry out the original intent, the 
deed then, in terms, simply conveyed the property to the husband, as 
trustee, for the sole use of the wife and her husband: 

Heid, that taking the recitals in the deed asa part thereof, the hus- 
band was to control the property for the maintenance of his wife and 
children, free from a liability to account. 

2. A conveyance by an insolvent husband to his wife in payment of a 
debt, claimed by him to be due to her from him for his use of her sep- 
arate estate, will be closely scanned, and unless clearly bona fide, will 
be declared void as against existing creditors. 

8. When a husband was the trustee of property for the separate use of 
his wife and children, but he was made the manager thereof for their 
support and maintenance, without liability to account, and he being 
largely in debt, recognized himself as indebted to his wife and children 
for the rent of the trust plantation for three years, and conveyed to 
himself, as their trustee, under the direction of the ordinary, certain 
property in payment of said debt: 

Held, that as, under a proper construction of the trust deed, he was to 

manage the estate for the maintenance of his family without liability 

to account, no debt existed from him as trustee, unless there was proof 
that he had failed to give them reasonable maintenance. 


Trusts. Debtor and creditor. Husband and wife. Be- 
fore Judge SrrozerR. Quitman Superior Court. November 
Term, 1873. 














































At the May term, 1872, of Quitman superior court, James 
A. P. Methvin recovered a judgment against John Gill Shor- 
ter as principal, and William Harrison and Theodore L. 
Guerry, as executors of James Harrison, deceased, as security, 
for $2,112 00, besides interest. On March 15th, 1873, this 
execution was transferred to William Harrison, trustee, for a 
valuable consideration. On August 2d, 1873, it was levied 
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on certain personalty as the property of Shorter. A claim 
was interposed by Mary J. Shorter and Mary Shorter Per- 
kins. The issue thus formed was submitted to the decision of 
the court, without the intervention of a jury. The evidence 
made this case: 

On December 4th, 1867, Cullen Battle, the father of Mary 
J. Shorter and grandfather of Mary Shorter Perkins, and 
John Gill Shorter, executed the following instrument : 


“STATE OF ALABAMA—BARBOoUR COUNTY: 


“This indenture, made this the 4th day December, 1867, 
between Cullen Battle, of the county of Macon and state 
aforesaid, of the one part, and John Gill Shorter, trustee, of 
the county of Barbour and state aforesaid, of the other part: 
Witnesseth, that whereas, in consideration of the natural love 
and affection which I have and bear to my daughter, Mary 
Jane Shorter, I did, on her intermarriage with the said John 
Gill Shorter, in the early part of the year 1843, put her said 
husband in the exclusive and peaceable possession of the lands 
hereinafter described, whereof I was then seized in fee simple 
as owner, located in Randolph (now Quitman,) county, in the 
state of Georgia, intending and declaring that I would give 
the said lands to my said daughter, and provide the terms of 
the gift in my will; and whereas, in pursuance of said inten- 
tion, I did, by will, which I kept on hand in case of my death, 
devise the said lands to my said daughter, Mary Jane Shorter, 
and her child or children as patrimony, intending to secure 
the right and title in and to the said lands to and for the use 
and benefit of my said daughter, Mary Jane Shorter, and her 
child or children, without power of alienation or incumbrance 
by her said husband, though desiring and intending that he 
should manage and control the same without liability to ac- 
count for the rents and profits thereof; and whereas, with a 
knowledge of said intention and purpose on my part, and of 
the provisions of my will in accordance therewith, the posses- 
sion and use of said lands have continued uninterrupted with 
my said daughter, Mary Jane Shorter, under claim of title 

















ATLANTA, JANUARY ‘TERM, 1874. 227 


Shorter et al, vs. Methvin. 


thereto by her, under the provision of my said will, with the 
knowledge and assent of her said husband, and under the 
management and control of her said husband for over thirty 
years, and down to the present day; and whereas, under the 
said possession and claim of title thereto, under the said pro- 
visions of my will, and with my knowledge, approbation and 
consent, large portions of said lands have been ditched and 
cleared, and the value thereof greatly enhanced by many 
other permanent and valuable improvements made during 
the past twenty years; and whereas, these facts have, in 
law, created against me a perfect right in equity in behalf 
of my said daughter, Mary Jane Shorter, and her child or 
children, to the exclusive and continued possession, use and 
enjoyment of the said lands; and whereas, it is my desire, 
as it is in accordance with my declared purpose, expressed 
in my said will, to secure the said lands to and for the use 
and benefit of my said daughter, and her child or chil- 
dren, as hereinbefore stated: Now, in consideration of the 
premises, and the sum of $5 00 to me in hand paid by said 
John Gill Shorter, trustee, the receipt whereof is hereby ac- 
knowledged, I, the said Cullen Battle, have bargained, sold 
and conveyed, and by these presents do bargain, sell and con- 
vey unto him, the said John Gill Shorter, as trustee, the fol- 
lowing described lands in the county of Quitman and state of 
Georgia, to-wit: Lots numbers three hundred and two, three 
hundred and seven, three hundred and eight, three hundred 
and thirty-three, three hundred and thirty-eight, three hun- 
dred and sixty-five, and fractional lots three hundred and 
seventy and three hundred and seventy-one, containing about 
one thousand two hundred and fifty acres, more or less; to 
have and to hold unto him, the said John Gill Shorter, trus- 
tee, his successors and assigns, as hereinafter provided, the said 
bargained lands, with all the rights, tenements and heredita- 
nents thereunto belonging, or ii any manner appertaining, for- 
ever in fee simple. Nevertheless, this conveyance is in trust, 
and upon condition that the said John Gill Shorter, as trustee, 
shall hold, manage and control the said lands herein mentioned 
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for the use and benefit of my said daughter, Mary Jane Shor- 
ter, and her child or children, without power of alienation by 
him as trustee, and without any right or power of incumbrance 
by him, and exempt from all debts or liabilities by him con- 
tracted, in any manner or form whatever; provided, that 
should it be needful to make sale of said lands at any time 
hereafter for the better advancement of the trust herein ad- 
mitted and declared, the same may be sold by a decree of a 
court of chancery. 

“In testimony whereof, I, Cullen Battle, the grantor, and I, 
John Gill Shorter, as an acceptance of the trust herein recited, 
have hereunto set my hand and affixed my seal the day and 
year above written. 
“C. BATTLE, [SEAL. ] 
“JOHN GILL SHORTER, [seAt.] 


“Signed, sealed and delivered in 
_ presence of: 


“Joun M. McK Leroy, 
“Wiiiiam H,. THornton.” 


This deed was properly probated and recorded in the clerk’s 
office of the superior court of Quitman county, Georgia, on 
the 25th day of January, 1868. 

On February 16th, 1871, Shorter, being in an insolvent con- 
dition, procured the services of two disinterested and expe- 
rienced gentlemen to estimate the value of the rent of the 
property described in the aforesaid deed, for the years 1868, 
1869 and 1870. They estimated it as being worth $2,000 00 
per annum. Shorter then charged himself, as trustee, with 
$6,420 00, adding to the rent the interest on the same to Ist 
of January, 1871. He procured these gentlemen to value 
certain personalty, embracing that levied on, then on the afore- 
said plantation. This was estimated as being worth $6,420, 
the amount due for rent, as aforesaid. He then credited him- 
self, as trustee, with such personalty, thus making a balance. 

On October 28th, 1871, he made a return of his actings and 
doings as trustee to the ordinary of Quitman county, setting 
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out in detail the aforesaid transaction. This return was ex- 
amined and approved by the ordinary on November 29th, 
1871. 

The debt, which was the basis of the execution aforesaid, 
was contracted prior to the transfer aforesaid. 

The court held the property subject, and ordered the exe- 
cution to proceed. The claimants moved for a new trial upon 
the following grounds, among others: 

1st. Because the court erred in holding that under the afore- 
said trust deed of December 4th, 1867, there was no liability 
on the part of Shorter to account for the rents, issues and 
profits of the estate. 

2d. Because the court erred in holding that the transfer of 
the aforesaid personalty, in satisfaction of Shorter’s liability 
for rents, issues and profits, was without consideration and 
void. 

3d. Because the court held that Shorter’s acknowledgment 
of liability was without consideration and void. 

The motion was overruled, and claimants excepted. 





A. Hoop; Lyon & Jackson, for plaintiffs in error. 


JouN T. CLARKE, for defendant. 


McCay, Judge. 


1. It would hardly admit of question, if this were a pro- 
ceeding directly against the trustee in this deed, to compel 
him to account, that under a proper construction of it, accord- 
ing to the settled rules, he would be held not liable. The 
fundamental rule, the rule which swallows up almost all others 
in construing a paper, is to give it that meaning which will 
best carry into effect the intent of the parties. This is the 
object of rules of interpretation, to discover the true intent of 
the parties, and in doing this we are to take the whole of a 
deed together, and to consider this with the surrounding cir- 
cumstances. In Parkhurst vs. Smith, Willes’ Reports, 332, 
it is said too much regard is not to be had to the natural and 
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proper signification of words and sentences, for the law doth 
often transpose words contrary to their order, to bring them 
to the intent of the parties. Here the intent is stated in 
terms. The object and purport of the deed is to carry into 
effect a long cherished purpose of the donor, which he had 
long since reduced to writing, in his will, and which he had 
acted on years ago, by delivering the property to Mrs. Shorter, 
on the express terms set forth in that will. There is no hint 
in the deed of any change of that purpose; the will is refer- 
red to, its terms set out; the parol contract made at the time 
of the original delivery is alluded to, and the express, de- 
elared purpose of this deed, on its face, is declared to be to 
commit to writing and execute as a deed, the long ago de- 
clared scheme. We can see no possible motive for alluding 
to the terms on which Mr. Shorter was to be the trustee, to- 
wit: without liability to account, unless the purpose of the 
donor was to make that also one of the terms of the deed. It 
would have been sufficient to say, simply, that the will and 
the parol agreement had made him trustee. Taking this 
whole deed and the surrounding circumstances together, to- 
wit: the will, the parol contract, the actual holding that had 
already taken place, we think this deed, though it creates a 
trust, exempts the trustee from liability to account. The do- 
nor conceived that Mr. Shorter would himself support his 
wife and children, and this trust, so far as the use of it was 
concerned, was for their support; beyond that he did not in- 
tend Mr. Shorter should be liable to account. 

2, 3. Whilst the mode in which this sale of property by 
the trustee to himself is a very unusual one, yet did the fact, 
in truth, exist that he owed the debt to the trust estate. We 
are not prepared to say that the transfer of title from Mr. 
Shorter to Mr. Shorter, trustee, might not stand. But such 
a transaction is a suspicious one on its face, and ought to be 
closely scanned. As we construe the deed, the trustee, Mr. 
Shorter, was to have the use, control and profits of the prop- 
erty conveyed by it for the support of his family ; Beyond that 
he was not liable to account. Had it appeared that the fam- 
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ily did not get this support, there might be good grounds for 
insisting that he was in debt to them. But no such thing ap- 
pears. After using the land as for many years he had used 
it, carrying on a planting business upon it, his family bearing 
the usual relations to him, he assumes that he owes them rent 
for the plantation, and proceeds to pay it by setting apart to 
himself, as trustee, certain of his own property for their use. 
He does this in payment of rent he assumes to owe them; he 
does not pretend that he had failed to support them; and was 
therefore due to them an amount for this failure. The trans- 
fer of this personal property rests for its consideration solely 
upon the rent assumed to be due, and that rests solely upon 
whether he, as trustee, was liable to account beyond a support 
for the family. 

As in our judgment, no rent was due, as he was under no 
liability to account, the transfer is not valid, that is as against 
his real creditors it is void. It is a voluntary conveyance, 
and under the evidence in the record his condition as to sol- 
vency at the time was such as to justify the jury in finding 
the transfer void as against creditors. 

Judgment affirmed. 


Aveustus L. Dortic, plaintiff in error, vs. ALEXANDER E, 
Duaas, defendant in error. 


Equity will not enjoin a defendant from the free disposal of his property 
on the application of a creditor who sets up no lien upon or title to the 
property, and who presents no other equity than his simple fear that 
when he reduces his claim to judgnent, he will not be able to find 
property on which to levy it. 


Injunction. Debtor and creditor. Before Judge Gipson. 
Richmond county. At chambers. January 16th, 1874. 


Dortie filed his bill against Dugas, in which he set up vari- 
ous claims against the defendant, growing out of the partner- 
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ship of Holt, Dugas & Company, of which they had both 
been members. The bill set out several pieces of property 
belonging to the defendant, and others in which he had a re- 
mainder interest, all of which would barely be sufficient to 
satisfy the decree which might be had upon a final trial. It 
alleged that the defendant was endeavoring to sell said prop- 
erty, and that if he was permitted to accomplish his purpose, 
complainant would be remediless. Prayer, for the writ of 
injunction. 

The chancellor refused the injunction and complainant ex- 


cepted. 


SaLem DutcuHer, for plaintiff in error. 


JaMEs 8. Hook, by Samuet F. WEss, for defendant. 


McCay, Judge. 


We do not care to go into the merits of the complainant’s 
demand in this case. It may be that he has been deeply 
wronged ; it may be that he is justly entitled to recover dam- 
ages of the defendant, or it may be not a just complaint: 
That will depend upon the evidence at the hearing. We are 
clear, however, that the judge was right in refusing the in- 
junction. No case can be found where an injunction, ad in- 
terim, has been granted to prevent the defendant from selling 
his own property, on which the complainant has no lien, or in 
which he has no interest, to await the establishment of the 
complainant’s demand, unless there be special circumstances 
of contemplated fraud by the defendant. Here is nothing set 
up by the complainant but a demand on his side and a state- 
ment that he fears when his debt is established, the defendant 
will have disposed of his visible effects. The process of in- 
junction has never, in the practice of chancery courts, been 
used in such a case. As to legal assets, it would be difficult 
even to sustain the jurisdiction of the court at all. If the 
assets be equitable, such as cannot be reached by an execution 
at law, equity will entertain jurisdiction, but the rule is uniform 
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that the complainant must, even then, have first established his 
claim by a judgment: See the case of Cubbedge & Hazelhurst 
vs. Adams, 42 Georgia, 125. The case of Sands vs. Marbury, 
36 Georgia, 534, is anomolous, and stands on peculiar facts, 
The defendant was a married woman; could not be sued at 
law, and she was openly avowing her intent to defraud the 
complainant by turning the property into money. She was, 
besides, a non-resident, and the case was plain that, without 
the injunction, the complainant would lose his debt. What 
right has the complainant in this case to say that if he gets a 
judgment, the defendant will not pay it? And what right 
does he show to prevent the defendant from changing his 
property from one form of property to another? If he sells 
the property he now has, may he not buy other property with 
the money, or may he not take the money to pay the judg- 
ment? It would be a very hurtful power for a court to have 
to prevent a citizen from selling his property until it could be 
ascertained that the complainant had an honest claim. That 
is all there is in this case, and we think the granting of in- 
junction on the charges in the bill, even without the answer, 
would be illegal and oppressive. 
Judgment affirmed. 


SmitH WALLER, plaintiff in error, vs. ALEXANDER PERKINS 
et al., defendants in error. 


- 


(Tripper, J., having been of counsel, did not preside in this case.) 


1. Under sections 496 and 497 of the Code, it is competent for the ordi- 
nary of a county, even without the recommendation of the grand jury, 
to levy a county tax to erect, or keep in repair the county buildings, 
and to furnish safes, furniture, ete. And this power includes the 
power to levy atax to pay any debt that may have been contracted 
for such purposes of erection, repair, etc. This power is in the dis- 
cretion of the ordinary, subject to the supervision of the judge of the 
superior court by mandamus or injunction, as prescribed by section 
508 of the Code. 

VoL, ul. 16, 

































a 

















234 SUPREME COURT OF GEORGIA. 


2. 


a 





Waller vs. Perkins e¢ al. 


Besides this tax for the erection and repair of county buildings, the 
ordinary may, under section 509 of the Code, if the grand jury fail or 
refuse to act, levy a tax (not to exceed fifty per cent. on the state tax), 
sufficient to pay the necessary county expenses, and any debts that may 
be in judgment against the county, or which the county may have 
been ordered to pay under a mandamus, and within this limit of fifty 
per cent. on the state tax, a creditor who has a judgment, or in whose 
favor there is a mandamus, may compel the laying of the tax. 

The tax of twelve and one-half per cent. allowed by the act of 1818, 
for the support of the indigent poor is independent of the county tax 
proper, and is not included with the fifty per cent. limit of section 509 
of the Code, or the one hundred per cent. limit of section 515 of the 
Code. And this is also true of the tax for poor school purposes as 
provided by sections 1201 and 1202 of the Code, which said sections 
are still of force, so far as to authorize a tax to pay debts for poor 
school purposes contracted before the passage of the general education 
law. 


. When debts against a county (other than debts for public buildings 


and their repairs,) accumulate so that the fifty per cent. allowed by sec- 
tions 509 and 511 will not be sufficient tou pay them, the grand jury 
may recommend a tax for county purposes as high as one hundred per 
cent. upon the state tax, and if this amount, or the amount allowed 


by local law, will not pay the necessary current expenses and the ac- 
cumulated debt, the creditors have a right to require that at least twen- 
’ ty-five per cent. of the debt shall be paid therefrom. 
. It is within the power of the legislature to provide for the organiza- 


tion of county commissioners for the county, and in so doing it may 
provide that they may be chosen by the grand jury of the county. 


. If commissioners are provided for by law, and they enter upon the du- 


ties of their office, they are officers de facto, and though there be irregu- 
larity in the time or manner of their election, their acts are not, for 
that reason, illegal and void. 


County matters. Tax. County commissioners. Officers. 


Election. Injunction. Before Judge HALL. Monroe County. 
At chambers. March 7th, 1873. 


Alexander Perkins and others, filed their bill against Smith 


Waller, the tax collector of Monroe county, making, in brief, 
the following case: 


Complainants are tax-payers of Monroe county, owning 


property therein to the amount of about $100,000 00. Prior 
. to the year 1872, said county had contracted an alleged 
| indebtedness amounting to $23,541 16. Of this amount 
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$20,415 02 constituted no binding obligation upon the county, 
as it was in the shape of change-bills, for the issue of which 
there was no authority of law, and for scrip, ete., paid to W. 
L. Lampkin and Benier Pye for usury, discount and various 
charges made by them for keeping said change-bills at par. 
On August 27th, 1872, the general assembly passed an act 
creating a board of county commissioners of roads, public 
buildings, public property and finances for the county of 
Monroe, which provided that the selection of said commis- 
sioners should be by the grand jury, subject to the approval 
of the judge at the next regular term of Monroe superior 
court, after the passage of said act. The August term of 
Monroe superior court was then in session, and in violation 
of the provisions of said act, and without any authority of 
law, the grand jury of that term selected three commission- 
ers, two of them being from their own body. One or more 
of these pretended commissioners were not regular jurors, but 
were summoned by the sheriff, who was largely interested in 
claims against the county, from another jury list, to be con- 
veniently near as talesmen. One of the commissioners thus 
illegally selected has failed to qualify, and all the action had 
by said pretended board, as hereinafter referred to, was by the 
other two, and as complainants submit, therefore invalid. 

The current expenses of the county do not exceed $8,000 
per annum. The indebtedness to the county, consisting prin- 
cipally of balances due by county officers, amounts to $19,- 
620 58, to collect which no effort has been made. On Octo- 
ber 15th, 1872, said pretended board of commissioners or- 
dered that a tax of two hundred per cent. on the state tax be 
assessed on the property in Monroe county, and be levied for 
the year 1872, for the following purposes: . 


Building jail and repairing court-house, past due ... ... ... 65 per cent. 
For poor school funds, past due ... ... 16 s+ see see ce eee vee 67 per Cent, 
Expenses for poor house ... ... we see see cee cee coe eee eee eee §=67 per Cent. 
Building and repairing bridges ... ... ... .. see see cee eee eee 10 per cent. 
To pay coroner ... ... .. wee eee ae 61 per cent. 
To pay sheriffs, jailors per en Slee. “a of the seid 15 per cent. 
RE GET ONMOD ose ons cee 000 000. 060 wen 400 008 ate ene 0 . 20 per cent. 
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To pay expenses of the county for bailiffs at courts, non-resi- 

dent witnesses in criminal cases, fuel, servants’ hire, sta- 

tionery, and the like ... das tu ple. Sle ae 3 per cent. 
Indebtedness of the county for 1872 ... ... ... se ss. ae ++» 22 per cent. 
To pay accumulated debt of the county ... ... ... .. ... «-- 50 per cent. 


Complainants admit that the grand jury, at the February 
term, 1872, of Monroe Superior Court, did “ recommend a 
levy of one hundred per cent. on the state tax for county pur- 
poses, and a levy sufficient to raise the sum of $20,000 00,” 
but they charge that neither the county treasurer nor the or- 
dinary had submitted to said body any financial statement of 
the pecuniary condition, or of the wants of the county, or 
what levies were called for to discharge the several classes of 
debts. 

Complainants say that the defendant is about to enforce the 
collection of the tax assessed by the pretended commissioners, 
amounting to the enormous sum of two hundred per cent. on 
the state tax, by the levy upon and sale of their property ; 
that said tax is manifestly illegal. Prayer that the collection 
of the same be enjoined. 

The answer makes no material change in the case made by 
the bill as above reported. 

Affidavits were introduced showing that the expense of 
building the jail, of repairing the court-house in the years 
1869 and 1870, of purchasing and fitting up the poor house, 
had all been paid for in the county change-bills prior to the 
year 1872. Also the presentment of the grand jury of Au- 
gust term, 1872, unanimously recommending that a sufficient 
county tax be levied to raise the sum of $20,000 00, as they 
regarded it as especially desirable to pay the county debt, and 
to place the county again in a sound financial condition. 

‘The chancellor sanctioned the bill, and ordered the writ of 
injunction to jssue as prayed for, except as to the following 
items of taxation: 


Building and repairing bridges ... ... .1. s+: s+ see ss ++ 10 per cent. 
Extra pay for county officers ... ... s+ see see see eee eee oe 15 per cent, 
MPT FREOED 00c 00s cnn 200. cde cco ses 000 000 000 000 cco cco cco SO OOF GSEN 
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Other court expenses, such as bailiffs, stationery, and ser- 
ee a ee er a a ie 
County indebtedness for 1872 ... ... 1. cee soo cee eee cee oe 22 per cent? 















. + 70 per cent. 






Making a total of ... ... «- 





To this judgment the defendant excepted. 





Lanier & ANDERSON; J. S. PincKarp, for plaintiff in 
error. 






PEEPLES & HowE tt, for defendants. 









McCay, Judge. 


1. It is very difficult, perhaps impossible, to say exactly 
what was the true intent of the framers of the Code on some 
of the leading points made by this record. As to the taxes 
necessary to build and repair the public buildings of the 
county, such as the court-house, jails, ete., it is very plain, 
from sections 496, 497 and 503 of the Code, that the ordi- 
nary acts in his discretion, subject only to the control of the 
judge of the superior court, by proceeding, formally institu- 
ted, charging abuse. It seems to us to follow, as a matter of 
course, that this discretion, limited, as we have said, must ex- 
tend also to taxes to pay a debt contracted for these purposes. 
The object of leaving the ordinary uncontrolled in these cases 
is, that the necessity for a new jail or new court-house, ete., 
may arise at any time. Fire, or storm, or accident may, in a 
day, sweep either of them away. And it seems to have been 
thought important that a sure means should always be at the 
command of the ordinary to replace them; and it seems to us 
just as important that the ordinary should not be hampered 
or limited in his power to raise money to pay a debt or meet 
a contract, for these purposes, as to raise the money before the. 
work is done. 

2. It is clear, too, that the ordinary may, if the grand jury 
fail or refuse to recommend as provided by section 509, levy 
a tax, without any recommendation, to meet the necessary 
county expenses, and to pay any debts in judgment, or for 
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which there is a mandamus. By the terms of section 511 
there is no limit upon the extent to which the ordinary may 
go. The language is broad: “The necessary current expenses, 
and any debts in judgment, or for the payment of which there 
is a mandamus.” It would seem, by the letter of this section, 
that if these necessary expenses, judgments, etc., are large, 
that a tax may be laid to meet them, though it may take two 
hundred per cent., or, indeed, any rate. And if the grand 
jury fail to recommend a sufficient rate, it is the duty of the 
ordinary to lay a sufficient rate, whatever that may be. But 
in view of the long established practice of this state, as indi- 
eated by its previous laws upon this subject, and in view of 
the first section of this chapter, (section 509,) we think this 
broad grant of power in section 511 is to be limited to fifty 
per cent. on the state tax. There would seem to be no sense 
in the limitation of section 509 to fifty per cent., if, in the 
very next section, so broad a power was intended to be given. 

3. The tax for the support of the indigent poor, authorized 
by the act of 1818, has never needed the recommendation of 
the grand jury. It always has been at the discretion of the 
inferior court or ordinary. And this is true of the school tax 
allowed by sections 1201 and 1202 of the old Code. There 
is nothing indicating a necessity for a recommendation. In- 
deed, up to twenty-five per cent., it would seem the intent was 
expressly to declare it might be without a recommendation. 
It is not necessary to decide here whether these sections are 
still of force. It is held by many that they are, that there is 
nothing in the new school law te repeal them, either by ex- 
press words or by implication. It appears, however; that the 
tax laid in this case is to pay a debt incurred before the gen- 
eral common school law was passed. For such a purpose, it 
is clear to us the act is of foree. The teachers have earned 
their money under this law, and we think they have a right 
to have it enforced. Indeed, it might well be questioned if 
it would have been competent for the legislature, as against 
these teachers, to repeal this law. 

4, As we read section 515 of the Code the real difficulty is 
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to put any limit to the power of the county authorities to lay 
taxes for the payment of debts really due. Its letter would 
seem to indicate that at least twenty-five per cent. of all accu- 
mulated debts must be paid every year, without any limita- 
tion as to the per cent. on the state tax it may take to do this. 
But in view of long established practice and usage of the leg- 
islature to limit the taxing power of the counties, even with 
the assent of the grand jury, we are of the opinion that the 
limitation of one hundred per cent. in this section (515,) is a 
limit on the grand jury itself. That fifty per cent. may be 
laid, as provided in section 511, and with the recommendation 
of the grand jury, it is competent, for the purposes of section 
515, to go as high as one hundred per cent. 

5. The constitution of 1868 expressly authorizes the legis- 
lature to provide for the creation of county commissioners in 
such counties as may require them, and to define their duties. 
There is no limit on this power. Nor does the constitution 
point out how these officers shall be chosen. It leaves the 
whole matter to the discretion of the legislature. In other 
words, the people have not seen fit to restrict themselves as to 
the mode of the choice of such officers. Under article 3, sec- 
tion 3, paragraph 1, the legislature has, in terms, the power to 
make all laws consistent with this constitution. We think it 
would be a stretch of the judicial functions to attempt to con- 
trol the legislature in this matter. ‘The most that can be said 
is that the selection of such officers by the grand jury is 
against the genius of the government, which is, in all its es- 
sential features, democratic. But this is a very loose ground 
to go upon, and does not, in our judgment, authorize us to 
say that it is not competent for the general assembly to leave 
the election of these officers to the grand jury. There is 
nothing in article 9, section 1, of the constitution, interfering 
with this view. That section only refers to sheriffs, clerks, 
etc., and to such county officers as then existed by law. 

6. As this is a legal office, and, under the forms of law, the 
officers were in the exercise of their duties, we do not think it 
is competent to attack their acts on the ground of the ille- 
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gality or informality of their election. They were officers de 
facto, and their acts as such are not void: Code, sec. 129; 44 
Georgia, 454. 

Judgment reversed. 


8. & J. Parmer & Company, plaintiffs in error, vs. THE 
SouTHERN Express CoMPANny, defendant in error. 


Where a count in trover, and another in trespass vi et armis, were added 
by way of amendment to an action on the case against a common car- 
rier for negligence in the performance of his duty as such carrier, and 
more than four years had elapsed from the conversion before the filing 
of the amendment, the plea of the statute of limitations is a good plea 
in bar to the counts in trover and trespass. 


Statute of limitations. Amendment. Before Judge JAMES 
JoHNnson. Muscogee Superior Court. ‘November Term, . 


1873. 


On October 23d, 1866, 8S. & J. Palmer & Company brought 
case against the Southern Express Company for $1,000 00 
damages, for the failure to transport, as a common carrier, 
certain goods intrusted to it. On January 15th, 1870, the 
plaintiffs amended by adding counts in trover and trespass, 
alleging the conversion and wrongful taking to have been on 


October 26th, 1865. ; 
The court charged the jury that if the counts in trover and 


trespass were filed four years or more after the accrual of the 
cause of action, they were barred by the statute of limitations. 
To which the plaintiffs excepted. 

‘The jury found for the defendant. Error is assigned upon 


the above ground of exception. 
Henry L. BEennIn¢, for plaintiffs in error. 


R. J. Moses, for defendant. 
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McCay, Judge. 


When this question was first presented I was inclined to 
think that the plea of the statute was not good as to these counts 
of trover and trespass, though the amendment adding them 
was not made until four years after the wrong complained of. 
I assumed that the amendment was only another form of stat- 
ing the same cause of action, to-wit: negligence, and that as 
the cause of action was the same, the amendment stood on the 
same footing, as to the statute, as did the count in the case for 
negligence; but upon a closer examination of the authorities, 
we are all satisfied that the judge was right in his ruling. 
Trover will not lie against a carrier for negligence. If he be 
a carrier, and liable as such, he has the goods lawfully, and 
trover will not lie unless he asserts dominion over them as his 
own, as, by a sale of them, an user inconsistent with the true 
owner’s title, or a delivery of them: to some one other than 
the true owner. In this case there was no delivery of them 
to an improper person, or any misuse or sale of them, or as- 
sertion of title to them. . 

There is nothing in the proof sustaining trover or trespass 
but the fact (if it be a fact,) that the Southern Express Com- 
pany got unlawfully into the possession of the goods. Under 
this view, it-was no carrier, who aets under a contract express 
or implied, but a tort feasor, and the action is a different cause 
of action from the action on the case for negligence. As they 
both arise ex delicto, they may, under our law, be joined, but 
they are nevertheless distinct causes of action. It follows 
from this that if the new cause of action was not added— 
sued upon—until after the four years, it is barred. 

Judgment affirmed. 
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Grorce Hempres, plaintiff in- error, vs. THe STaTe OF 
GeEoraiA, defendant in error. 


When, in an indictment for perjury, it was alleged that the defendant, 
during a judicial proceeding, ete., had falsely sworn to certain state- 
ments, and then immediately: followed an allegation that certain of 

‘ such statements were untrue, and there was no allegation that the 
statements, thus alone denied to be true, had been material to the issue 
on trial, nor did they of themselves appear to have been material : 

Held, that the indictment was demurrable, and should have been quashed. 


Criminal law. Indictment. Perjury. Before Judge KNicut. 
Milton Superior Court. August Term, 1873. 


George Hembree was placed on trial for the offense of per- 
jury, upon the following indictment: 


“GEORGIA—MILTon county: 

“The grand jurors, selected, chosen and sworn for the coun- 
ty of Milton, to-wit: * * In the name and behalf of the 
citizens of Georgia, charge and accuse George Hembree, of the 
county and state aforesaid, with the offense of perjury. For 
that the said George Hembree, in said county, on the 23d 
day of August, 1871, wickedly and maliciously intending to 
aggrieve one Martha Goen, and put her, the said Martha Goen, 
to great expense, and to briyg upon her, the said Martha Goen, 
great disgrace, and also to cause her, the said Martha Goen, 
to suffer the penalty of the law consequent upon a conviction 
for the offense of living with one William Martin, a male 
person of color,in a state of fornication, a bill of indictment 
for which offense being then and there submitted to the grand 
jury of said county, said superior court being then and there 
in session, charging said Martha Goen and William Martin 
with living together in a state of fornication, said Martha 
Goen then and there being a white female; the said George 
Hembree, on the day and year aforesaid, in the county afore- 
said, and in proper person before said grand jury, one Marian 
J. Seall, then and there being foreman of said grand jury, 
and in due form of law, was sworn and took his corporal oath 
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upon the bible concerning the truth of the testimony he should 
then and there give said grand jury, as to the truth of the 
charge in said bill of indictment then and there contained, 
said foreman of said grand jury then and there being legal 
and competent authority to administer said oath to the said 
George Hembree for said purposes. The said George Hembree 
being then and there so sworn, as aforesaid, then and there 
upon his oath aforesaid, before the said grand jury (said grand 
jury then and there having competent authority to administer 
said oath and to hear said evidence in that behalf,) willfully, 
knowingly, absolutely falsely, in his testimony, did then and 
there swear, among other things, in substance and to the ef- 
fect following, to-wit: ‘I went to Mrs. Martin’s to get some 
soap; as I went I saw James Martin in the field plowing; I 
went to him; as I went I saw Mrs. Goen going a round-about- 
way towards Bill Martin. I thought something was going 
to happen and I got up on the fence, and saw them meet in 
the plum orchard. Mrs. Goen lay down and pulled up her 
clothes; Bill then got on her. I then left the fence and went 
to the house; Mrs. Goen then came to the house; I know it 
was her I saw.’ Whereas, in truth and in fact, the said Mar- 
tha Goen did not then and there go to said plum orchard, nor 
meet one Bill Martin, as aforesaid, and so the jurors, upon 
their oaths aforesaid, do say that the said George Hembree, on 
said 23d day of August, 1871, in the county aforesaid (the 
said grand jury then and there having such competent au- 
thority to administer said oath as aforesaid,) by his own act 
and consent, and after his own wicked and corrupt mind, in 
manner and form aforesaid, willfully, knowingly, absolutely 
and falsely, did commit the offense of perjury, contrary,” ete. 


The defendant demurred to the indictment. The demur- 
rer was overruled and the defendant excepted. 


T. M. PEepiLes; Irwin, ANDERSON & IRWIN, for plain- 
tiff in error. 


C. J. WELLBORN, solicitor general, by C. D. PHILuips; 
Tuomas F, GREER, for the state. 
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McCay, Judge. 


It is the settled rule that the indictment in a charge of per- 
jury must show that the thing falsely sworn to was material 
to the issue on trial: 3 Greenleaf’s Evidence, 189. Under 
our statute, perhaps, it is sufficient if this appear from the 
words themselves, as set out, though there be no allegation 
that they were material: Code, section 4628-9. In this case 
were the whole of the words negatived—were it charged that 
all the words spoken were untrue—the words might be taken 
to be material (on their face) to the issue as described in the 
bill of indictment, for though they assert only one act, they 
would be material, with other acts, to make out the charge of 
living in fornication. But, singularly enough, the indictment 
does not negative the principal statement, and by selecting the 
others and negativing them, the inference is open that the 
principal statement is true. It may have been material to 
show that the woman charged did go to that particular field 
that day and meet the man she is charged to have been living 
with in a state of fornication, but it is not apparent, by the 
words themselves, that they were material. Whilst we are 
no friends of technical rules, there are yet limits, especially in 
criminal cases, beyond which it is not safe to go, and we think 
it must always be alleged that the words sworn were material, 
or they must, in the nature of them, show their own materi- 
ality. That is one of the statutory ingredients of the crime, 
and it can no more be dispensed with than the allegation that 
the words were false. 

Judgment reversed. 


Georce H. Hazvenurst, receiver, plaintiff in error vs. 
MatrHew R. FREEMAN, trustee, defendant in error. 
The Macon and Brunswick Railroad Company, under its charter and its 


amendments, authorizing it to construct a railroad from the city of 
Brunswick to the city of Macon, and clothing it with the rights, priv- 
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ileges and immunities of the Central Railroad, is authorized to con- 
struct its road into the city of Macon, and is not limited to the city 
line, and a private citizen cannot enjoin it from appropriating ground 
for the location of its track, because of its want of authority to come 
within the city lines. 












Railroads. Charter. Before Judge Hii. Bibb county. 
At chambers. October 18th, 1873. 





The sole question made by this case is whether the Macon 
and Brunswick Railroad Company had the authority, under 
its charter, to construct its railroad into the city of Macon. 
Matthew R. Freeman, as trustee for his wife, owned certain 
city lots through which the road would pass, and sought to 

‘enjoin George H. Hazlehurst, the receiver of. said company, 
from appropriating said property for that purpose. 

No question was made as to compensation. 

The chancellor ordered the injunction to issue, and defend- 
ant excepted. 











WuirttLe & Gustin, for plaintiff in error. 







LANniER & ANDERSON, for defendant. 





McCay, Judge. 


This case turns entirely upon the construction of the char- 
ter of the Macon and Brunswick Railroad Company. It is 
by that charter authorized to construct and maintain a rail- 
road from Brunswick to the city of Macon. It is contended, 
and such, as we understand, was the opinion of the court, that 
under this charter the company could only construct a road 
from the outermost limit of Brunswick to the outermost limit 
of Macon, and that it had no authority to enter with its road 
within the lines of either city. From and to, it is contended, 
in their legitimate sense, mean only from outside to outside. 
We do not agree with this construction of the charter. In 
the first place that is not always the meaning of the words. 
If I say I shall, to-morrow, go to Macon, I may most natu- 
rally be understood to mean I am going into the city, and if 
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I say I have come from Macon, those who hear me most nat- 

urally understand that I have come from within the city. If 
I give my son leave to go to the court-house, I should do him 

great injustice if I found fault with him for going within the 

doors. The truth is, these two words, in and from, have not 

in our language, any such rigid meaning as is contended for. 

If I say I have to day received a letter from, or have sent a 

letter to, England, I may fairly be understood to mean by to 

or from, any place within the confines of England. Indeed, 

it would be a misuse of words to say I have written a letter 

into England. From and to may mean from outside to out- 

side, but ordinarily they mean more than this. The truth is, 

like the particles of every language, they get their several , 
shades of meaning from the subject matter and the context. 

If at a distance from a city, I say I am going to it, I mean 

into it. If I am on the borders, I should say, to express the 

same idea, I am going into the city. If I were to hire a man 

to carry me to Augusta, and he were to drop me at the city 

line, I should feel that he had not kept his contract. 

We give these instances to illustrate our meaning. “From” 
and “to” do not have a precise, fixed meaning, but may mean 
from within, and into. With this understanding of the words 
of the charter, let us now inquire into the probable mean- 
ing of the legislature in the use of them. The great object 
of the legislature, in the charter of this road, was to get an- 
other route from the interior to the seaboard. Can it be sup- 
posed that it was contemplated that the road should stop at 
the limits of the city of Brunswick, or that it should not con- 
nect with the connecting roads at Macon? The day had gone 
by in this state, at the time this charter was granted, when 
any such hindrance to the free passage of people and freight 
would for a moment have been countenanced. For a while, in 
the history of railroad legislation, such things were possible. - 
Local interests were allowed to obstruct the free passage of 
freight from the producer to a market, but such hindrances 
belong to the past, and the public interest has long since as- 
serted itself; so that, for years past, such obstructions have 
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been, one by one, yielding to the outery against them, and it 
would now be assuming that a legislature was trifling with 
the wants of the community were it to be guilty of doing so 
foolish a thing. 

It is a fair rule of construction to say that the company 
has, by its charter, such rights as are necessary to make the 
express rights granted it effective. With no right to enter 
within the limits of the two cities which it was the object of 
the charter to connect, the right to run the road would be 
seriously hampered. ‘That a railroad company, and the freight 
and passengers it carries, should, in this day, be compelled to 
resort to drays to carry its freight and passengers through 
Macon and Brunswick, is so absurd that we cannot presume, 
unless the language were express, such was the intention of 
the legislature. But as they have used words which, by com- 
mon usage, import capacity to go into both cities, we think it 
right to give them the meaning that common sense and the 
public interest requires; and we do this the more freely, be- 
cause we have the authority of respectable courts for it, though 
it must be admitted there are decisions the other way. In 6 
Paige, 554, it was held that “at or near” might, according to 
the facts, mean also “within.”» In Richmond vs. Dayton, 10 
John. Rep., 393, the words were, “to the city of Hudson,” 
and the court, among whom was Kent, judge, decided that 
the word “to” meant “into.” And there is a case in 1 Strange, 
179, Rex vs. Norwich, where a charter extended the city line 
“usque ad” a certain bridge, and the court held that “usque 
ad” —“continuously to”—included the bridge. 

Judgment reversed. 
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MInNEHAN & Hazvenvrst, plaintiffs in error, vs. THE 
Brunswick AND ALBANY RaILRoap Company et al., 


defendants in error. 


When a bill is filed to marshal the assets of an insolvent railroad company, 
and a receiver appointed, and the claims against the company are nu- 
merous, complicated and conflicting, and they are referred to a master, 
who reports upon their justness, amount and priority, and on considera- 
tion of his report, each case is separately considered, a judgment of the 
court is had upon it, fixing its amount and its priority and status, in 
reference to the other claims before the court, and this being done, a 
decree is taken, by consent of all parties, fixing their priorities and 
liens and for the sale of the road, and that the proceeds shall be brought 
in for distribution, according to the priorities of the several judgments: 

Held, that on the coming in of the proceeds of the sale, it is too late for 
one of the parties, who has presented his claim to the auditor and re- 
duced it to judgment in the manner stated, to modify his claim so as 
to set up new liens and new equities not presented to the master or to 
the court, in its consideration of his report, unless there be a clear 
showing of fraud, mistake of fact, or newly discovered testimony, to 
explain the failure to present the truth of the case at the hearing, when 
the several claims and their priorities were determined by the court. 


Equity. Decree. Amendment. Debtor and ‘creditor. 
Before Judge ScHLtEy. Glynn Superior Court. November 


Term, 1873. 


A creditor’s bill was filed against the Brunswick and Al- 
bany Railroad Company, to which Minnehan & Hazlehurst 
made themselves parties. Their claim was passed upon by 
the master appointed in said case. Upon his report a decree 
was taken fixing the amounts, priorities, etc., of all the claims 
before the court, and directing the sale of the road. In this 
proceeding they recovered a judgment, as general creditors, 
for $5,000 00. When the proceeds of said sale were brought 
into court for distribution, it was ascertained that the general 
creditors would receive nothing. Minnehan & Hazlehurst 
then proposed to file an amendment to the bill, setting up a 
lien for labor performed by them, and materials furnished, in 
the construction of the road. ‘This the court, on objection 
made, refused to permit, and they excepted. 
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Hines & Hosss, for plaintiffs in error. 


O. A. LocHrane; A. O. Bacon; J. N. Nicnois; Mc- 
Laws & GANAHBL, for defendants. 


McCay, Judge. 


We recognize the principle that, in a creditor’s bill, a par- 
ty at interest may come in even after a decree, and before 
the fund is disposed of, and set up his claim upon the fund, 
and that judgments are only conclusive upon parties and 
matters before the court. But this cannot, and does not, in- 
clude an exception in favor of parties and matters that have 
been before the court. The rule is one founded on sound 
sense and the obvious demands of justice. A party who has 
not been heard ought not to be barred by a judgment, except 
so far as the necessity of the case demands it. A creditor’s 
bill is in the nature of a proceeding in rem. A fund is in 
hand; all parties interested are brought before the court, as 
far as possible, and anybody at interest may come in at any 
time before the fund is disposed of, giving an excuse, accord- 
ing to the nature of the case, for his delay. But it would be 
a gross perversion of the rule, and one that would make a 
creditor’s bill a mere sham, to permit a party who has been 
before the court—who has presented his claims and had a full 
opportunity to insist upon his rights—to come forward, at his. 
option, after the court has passed upon the subject matter, and 
present his claim in a new light, with new liens and new equi- 
ties. It is a safe and a well settled rule that when a party 
moves a court of justice to decide upon his rights, he shall 
present them as he insists upon them, and shall present them, 
not by bits and parcels, but fully and entirely. Not only the 
other parties, but the country, have a right to insist upon it 
that one investigation and one judgment shall dispose of the 
subject. 

There is no excuse presented why the equity of these par- 
ties was not presented before the master, or at the hearing of 

VoL, Lu. 17, 
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the exceptions to his report, or at the time of the final con- 
sent decree. The claim of a debt in favor of these parties 
against the road was always present; at first, as it appears, 
claiming a contractor’s lien, and it was finally, by the judg- 
ment of the court and by the consent decree, adjudged to have 
no lien. ‘To allow the matter to be opened now, after it has 
“once been investigated, at the mere option of the party, with- 
out any excuse for the failure to bring it forward in this shape 
before, would, as we think, be trifling not only with the rights 
of the other parties, but with the dignity and rights of the 
public tribunals. If these parties may modify, now, their 
own claim, may they not just as well modify their objection 
to the claims of others, and may not any one of the others 
modify his claim by new assertions of equity? Essentialiy 
this very matter has been passed upon. The present movants 
set up a lien originally. The present movement is only a new 
form or a new reason for the original claim. The case of 
Crutchfield, in 44 Georgia, 65, is peculiar. The new matter 
brought forward by the administrator there was before a final 
hearing, and it was of matter which, under the order appoint- 
ing the master, he could not have heard, to-wit: a cross de- 
mand set up against the claim of the daughters of Cochran, 
by reason of the malfeasance of their husbands, and the court 
put the permission to make the question after the master’s re- 
port upon that special ground, to-wit: that the master had no 
power, under the order, to hear it, and that it would have 
been improper to bring it up before him, But the very ob- 
ject of the master’s appointment in this case was to determine 
just such matters as this claim presents, and the matter having 
been passed upon by him and by the court, and a consent de- 
cree passed, the parties are, in our judgment, concluded. 
Judgment affirmed. 





ATLANTA, JANUARY TERM, 1874. 251 


Mayor, ete., of Rome vs. McWilliams & Company e¢ al. 


Mayor AND CoUNCIL OF THE City OF Rome, plaintiff in 
error, vs. McWiLuraAMs & Company et al., defendants in 
error. 


1. The act of February 17th, 1874, authorizing the mayor and council of 
the city of Rome to require the registration of, and to assess and col- 
lect a license fee from all persons, firms, companies and corporations, 
engaged in any business, trade, calling or profession within the corpo- 
rate limits of the city is not unconstitutional. 

2. Nor are the ordinances of the city passed in pursuance thereof illegal 
or void, provided they do not assess such license fee on those who by 
express legislation are not subject to the same; and, provided, it is 
limited to such business, tradés, callings or professions, as are fixed and 
regular, and dependent on the public for patronage and support; or 
provided it does not extend to those pursuits or occupations which re- 
quire only manual labor; and provided, further, that not more than 
one such fee is required of any firm, or the persons composing the firm, 
which is engaged in any business liable to pay the same. 

. The power of the mayor and council to assess and collect the license 
fee, is not limited to such business, trades, callings or professions, as 
are specified in the 2d, 3d and 4th paragraphs of the first section of 
said act, but under the first and fifth paragraphs thereof they may col- 
lect the same from all who come within the rule as stated in the pre- 
ceding note of this syllabus. 

4. The first section of the act giving authority to the mayor and council 
to levy a tax not exceeding one per cent. on the gross sales made by 
registered persons, firms, etc., is not in violation of the last clause of 
the 27th section of the first article of the constitution of this state, nor 
is the ordinance illegal and void which assesses a tax of one-half of 
one per cent. on such sales, and allows a deduction from the sales of 
the amount of stock on which a tax has been levied. 

. The registration fee allowed by the ordinance to the clerk of the city 
council, is not illegal ; as the same added to the license fee which has 
been assessed, does not exceed the amount which, under said act, the 
mayor and council are authorized to levy. 

. Under the eighth section of said act the mayor and council have au- 
thority to impose a fine on such persons as are required to make re- 
turns of their sales, or to register, and take out license, for failing or 
refusing to make such returns, or for failing to take out such license. 


Constitutional law. Tax. License. Municipal corpora- 
tions. Fine. Before Judge UNDERWOopD. Floyd county. 
At Chambers. March 20th, 1874. 
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MeWilliams & Company ef al., merchants, S. Holmes et al., 
clerks, John W. Janes, physician, R. I. Hampton, dentist, 
Benjamin Burns ef al., contractors and mechanics, Halstead 
Smith et al., lawyers, William A. Reckling, photographer, 
Woodruff & Morgan et al., cotton buyers, A. S. Caldwell, in- 
surance agent, John C. Printup, railroad agent, and J. J. 
Vaniiver, coal seller, all residents of and doing business in 
the city of Rome, filed their bill against the mayor and council 
of said city, making the following case : 

Your orators charge that the mayor and council of the city 
of Rome, under and by virtue of an ordinance passed on the 
11th day of March, 1874, and an amendment thereto, passed 
by said body on the 13th day of March, 1874, require each 
and all of your orators, on or before the 17th day of March, 
1874, to register their names, business or occupations, in the 
office of the clerk of the city council of said city, and to pay 
to the said clerk a fee of fifty cents for issuing a license to 
each of your orators, and to pay the following sums for li- 
cense to follow their respective occupations in said city, viz: 


Merchants, traders, factors, commission merchants, or those en- 

gaged in selling goods, wares, produce or merchandise, whose 

average stock in trade is under $1,000 00, ... ... ... «+ $10 00 
From $1,000 00 to $10,000 00, 2... 2. eee cee cee we eee tee 20 00 
From $10,000 00 to $25,000 00, 2. see see ove cee ee ee 80 00 
All those averaging over $25,000 00, ... 0... 11. eee eee nee eee 50 00 
EE a ee ee ee a 
Clerks, book-keepers and railroad and steamboat ticket agents, in- 

surance agents and telegraph operators, receiving a salary or 


wages of $600 00 per annum, or under, .... ...  .. «ee =5 00 
And those over $600 00, 22. 20. cc coe cee ee ee cee wee 0 00 
EE” See ae ee 
a a ae. 


eae ae a 
ee ea 


That said mayor and council, in addition to said license 
taxes, have also levied a tax of one-half of one per cent. upon 
the gross sales of all merchants and commission merchants in 
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said city, and require returns of said sales to be made quar- 
terly. 

That said mayor and council, by said ordinance, require 
all artists, photographers, agents, lawyers, doctors and den- 
tists, to make a quarterly return of their gross receipts, and 
to pay a tax of one-half of one per cent. thereon, the first 
quarter beginning on the Ist day of January, 1874, and end- 
ing on the Ist day of April, 1874; and insurance agents are 
required by the like authority te make like quarterly returns 
of their receipts, and to pay a tax of one-half of one per cent. 
upon their gross receipts. 

A copy of said city ordinance is hereto attached, and marked 
exhibit “a.” 

That said license and special taxes imposed upon your ora- 

tors, and said taxes on gross receipts and on the gross sales of 
your orators, are unequal, unjust, net uniform, and that said 
taxes are imposed without authority of law, and that the said 
mayor and council have no autherity te levy and eellect the 
same. :; 
That the said mayor and council have exempted from the 
payment of said license and registration taxes, and from the 
payment of said tax on gross sales and receipts, all earpen- 
ters and mechanics, and all other citizens net included in said 
ordinance; and that said exemption is unjust and illegal, and 
renders said taxes void, because net equal and uniform on all 
the citizens of said city. 

That said license taxes and fees are not taxes upon property, 
and are neither ad valorem nor uniferm, and are contrary to 
law, illegal and void; and that said tax of one-half of one per 
cent. upon the gross sales and receipts of your orators is an 
additional tax to the ad valorem tax upon your orators’ prop- 
erty in said city, and is not an uniform nor ad valorem tax, 
and that no tax is impesed upon the gross sales or receipts of 
mechanies and other citizens of the city, and that said tax 
upon the gross sales and receipts of your orators is illegal and 
void. 

That under and by virtue of the said pretended ordinance, 
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the said mayor and council have required your orators to make 
returns by the Ist day of April, 1874, or within ten days 
thereafter, of all the sales made by your orators, and also of 
all their receipts since the Ist day of January, 1874, and to 
pay a tax of one-half of one per cent. upon said receipts and 
sales. 

That they are ready and willing to pay all the taxes that 
may be legally imposed by said mayor and council upon all 
real and personal property owned by your orators in said city, 
when said taxes are assessed upon their said property ad va- 
lorem, uniformly, and equally, on all the property in said city, 
and do hereby tender and offer to pay the same in manner and 
form as aforesaid. 

That the said mayor and council have enacted an ordinance 
whereby they threaten, notwithstanding the protest of your 
orators, to enforce the payment of all said illegal taxes and fees 
by issuing fi. fas. against the property of your orators, and 
selling the same, and also to inflict fines, penalties and for- 
feitures upon thei for failure to pay said illegal fees and taxes, 
as will appear by reference to exhibit “a.” 

That if said mayor and council are permitted to enforce the 
payment of said taxes, licenses and fees, it will ruin the busi- 
ness of your orators, and will inflict irreparable injury upon 
them; that many of your orators are poor men and will be 
compelled to abandon their business in said city if their busi- 
ness is burdened with said excessive, unequal, unjust and ille- 
gal taxes, license fees, fines and forfeitures. 

That the enforcement of said illegal taxes and fees, fines 
and forfeitures, will cast a cloud over the title of your orators 
to their real estate owned in said city ; and that if said tax (fi. 
fas. are issued, and said fines are imposed by the said mayor 
and council, it will give rise to a multipicity of law suits be- 
tween your orators and other citizens of said city and the said 
mayor and council. Wherefore, they pray the writ of injunc- 
tion. 

The bill was subsequently amended as follows: 

And your orators do charge that each cotton buyer is re- 
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quired by said ordinance to pay said license tax. That your 
orators, Frank Woodruff and Samuel Morgan, are partners, 
carrying on the business of cotton buying in said city, under 
the name and style of Woodruff & Morgan, and that said 
mayor and council require each of your orators to pay a 
license, and will not issue a license to the firm of Woodruff & 
Morgan, but that said defendant issues a license to firms or 
merchants, contractors and others, upon the pay ment of a single 
license fee by said firms, and that said defendants do not re- 
quire a separate license fee from the members of firms engaged 
in other business, and that said discrimination renders said 
license tax unequal, unjust, illegal and void. 

Your orators further charge and show unto your hon- 
or that there is located in said city a rolling mill, which 
manufactures annually a large amount of iron, nails, spikes, 
and railroad iron, and sells the same; a foundry and ma- 
chine shop, and a stove and hollow-ware manufacturing es- 
tablishment, manufacturing and selling large quantities of 
stoves, car wheels and axles, and other iron products; a mill 
manufacturing and selling large quantities of meal and flour; 
a shoe factory and furniture manufactories, all manufacturing 
and selling annually in said city large amounts of manufac- 
tured articles, and that by said ordinance, as amended since 
the filing of this bill, no tax is imposed upon the sales of said 
manufactured articles when sold by the said manufacturers, 
and that said exemptions from the tax of one-half of one per 
cent. imposed upon the gross sales of your orators, who are 
dealers and merchants, are unjust, unequal, illegal and void. 


(EXHIBIT ‘‘A,’’) 
“TAX ORDINANCE. 


“The ordinance committee submitted the following ordi- 
nances, which were read three times and unanimously adop- 
ted, by section : 

“Section 1. Be it ordained, That for the ordinary current 
expenses of the city government for the year 1874, there shall 
be levied an ad valorem tax upon all real and personal prop- 
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erty within the corpurate limits of the city of Rome of one- 
half of one per cent.; the tax upon realty to be levied upon 
its assessed value, and one-half of the same be called for and 
made payable on or before the 25th day of this month, the 
- other half to be required and made payable on or before the 
25th day of September next. 

“Be it further ordained, That all owners of personal prop- 
erty subject to taxation shall be required to make return 
thereof on or before the 15th day of April next, the amount 
and value of said property to relate to the Ist day of April, 
and the tax upon the same shall be one-half of one per cent. 
ad valorem, one-half of which shall be called for and made 
payable on the 25th day of April, and the other half on the 
25th day of October next. . 

“Secrion 2. Be it further ordained, That for the purpose 
of paying the interest on the public debt, and the $5,000 00 
of the principal of bonds which mature in September next, 
and also for paying the balance of the floating debt of 1873, 
all being extraordinary expenses, there shall be levied upon 
all the real and personal property subject to taxation in said 
city an ad valorem tax of one per cent.; one-half of the tax 
upon the assessed value of the realty payable on the 25th of 
this month, (of March,) and the other half payable six months 
thereafter; the personalty to be returned on or by the 15th 
day of April next, and one-half the tax thereon payable on 
the 25th day of April, and the other on the 25th day of Oc- 
tober next. 

“SeEcTION 3. Be it further ordained, That in addition to 
the ad valorem taxes required in the foregoing, there shall be 
levied for extraordinary expenses, to provide for payment of 
the public debt, a tax of one-half of one per cent. upon the 
gross sales of all merchandise, sold on commission or other- 
wise, in said city, said sales to be returned under oath quar- 
terly, and payable, when returned, on the first days of April, 
July, October and January, and covering the three months 
preceding the return. But the collector, in making up the 
amount due on each quarterly return, shall deduct from the 
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return one-fourth of the value of merchandise given in by 
the tax-payer as being on hand the first day of April, 1874, 
and collect the said one-half of one per cent. upon the re- 
mainder. 

“The term merchandise, in this section, shall include all 
goods, wares, products, produce, lumber, and materials of 
every description except cotton, held for sale by registered 
merchants or dealers. 

“Section 4. Non-resident itinerant or transient traders in 
produce, merchandise, or stock of any kind, shall be required 
to pay in advance one and one-half per cent. upon the value 
of the property held and offered by them for sale, and shall, 
in addition, register their business and pay license therefor, 
and shall pay on their sales one-half of one per cent. when 
called on by the city marshal: Provided, however, that when 
such persons employ a registered merchant, agent or dealer, to 
make sales for them, ‘they shall not be required to take out 
license, and such registered merchant, agent or dealer, shall 
make return of said sales in his quarterly returns, and pay 
thereon only the tax of one-half of one per cent. 

“Section 5. All companies, firms, corporations or persons 
hereinafter named, carrying on a registered business, or who 
are required to register their business, shall pay one-half of 
one per cent. upon their gross receipts, the same to be return- 
ed under oath, and payable quarterly on the first days of 
April, July, October and January, for the preceding quarter. 
Gas companies, artists, photographers and others; agents not 
specially mentioned ; warehouses, hotels, lawyers, doctors and 
dentists, insurance agents, and auctioneers, shall pay a tax of 
one-half of one per cent. upon the gross amount of their sales, 
to be returned and paid in like manner. 

“Section 6. All persons coming into the city for the pur- 
pose of vending patent medicines, exhibiting or selling patent 
rights, or pursuing any business or calling not enumerated 
in existing ordinances, shall, before doing so, apply to the 
mayor, and at his discretion the tax shall be rated. The 
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clerk shall then issue the license; but in no case shall the 
rate be less than $10 00. 

“Section 7. For the purpose of keeping the streets and 
drains of the city in good condition and repair, there shall be 
required, during the year, nine days’ labor of each male in- 
habitant between the ages of sixteen and fifty, or in lieu there- 
of an annual tax of six dollars, one-half payable 25th day of 
April and the other half the 25th day of October; which tax 
shall be in commutation of their manual labor upon the streets 
of said city.” 

The following ordinances and rates of registration and 
license, as amended and corrected by council, are published 
for the information of all concerned : 

“SecTion 1. Be it ordained by the mayor and city council, 
That every person, firm, corporation or company engaged in 
prosecuting or carrying on any trade, business or profession, 
within the corporate limits of said city’, is hereby required to 
register their names, business, calling, trade or profession, an- 
nually, at such times as the mayor and council may, by reso- 
lution, from time to time, direct ; any persons coming into the 
city, and so engaging in business, after that date in each year, 
shall so register within ten days after commencing such busi- 
ness, calling, trade or profession, and pay for and procure his 
_ business license. 

“Srcrion 2. No license issued by the clerk of council to 
any person, firm or corporation, shall be valid or sufficient un- 
til the same shall be countersigned by the mayor of the city, 
and registered by the clerk in a book to be kept for that pur- 
pose: Provided, that nothing herein contained shall invali- 
date any license heretofore granted, until the time for which 
the same has been issued expires. 

“Section 3. Any person liable to be so licensed, who shall 
fail to take out such license, after the clerk has given ten days’ 
notice of his readiness to issue license, may, on conviction, be 
fined in a sum not exceeding $50 00 and costs. 

Section 4. Be it further ordained, that all persons, firms 
or corporations, engaged in any business, trade or occupation 
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specified below, in the city of Rome, shall be required to reg- 
ister their various business, trade or occupation, and obtain a 
license, for which he, she or they, shall pay the amount here- 
after set opposite such business, trade or occupation, in addi- 
tion to a clerk’s fee of fifty vents, to be due and payable on 
the 17th day of March, 1874, and ending twelve months 


from that date. 
* * * x 


“Section 5. Be it further ordained, That all persons, firms, 
corporations or companies doing business, of any description 
or character whatever, in said city, who are required to regis- 
ter and pay the license therefor, failing or refusing to register 
by the 17th day of March, 1874, shall pay a double registry 
tax, and the clerk of council shall issue an execution therefor, 
which shall be collected by the marshal as other tax fi. fas. 
All persons, firms, corporations or companies, coming into the 
city after the 17th day of March, 1874, for the purpose of 
doing business in said city, are required to register and take 
out a license before commencing business, and on failure to do 
so, shall be subject to the penalties imposed by this section. 

“SEcTION 6. All persons who have been licensed by the 
state or its authority to pursue or practice their callings shall 
not be required to take out license, but the tax above specified 
shall be collected from them.” 


AMENDMENT OF MARCH 13TH, 1874. 

On motion, the two following paragraphs were added to the 
registration license : 
ed en a a 

a oma aa a Er as 

The ordinance committee submitted the following, amenda- 
tory to the tax ordinance, which being read three times, was 
adopted : 

“Section 8. Be it further ordained, That any person or 
firm, failing or refusing to make the quarterly returns of sales 
or receipts as required by law, shall be deemed guilty of hav- 
ing violated the ordinance requiring the same, and shall be 
liable to pay a fine of fifty doilars for each failure. 
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“Section 9. Be it further ordained, That the oath to be 
administered to persons making their quarterly returns of 
sales or gross receipts, shall be in the following words: ‘You 
do solemnly swear or affirm, according to the mode of your 
faith, that the return you have just made is a just and true 
return of your sales (or receipts, as the case may be,) for the 
past quarter.’ 

“Section 10. Be it further ordained, If any person, firm 
or corporation, shall fail or refuse to make a return of their 
sales, earnings or receipts, as required above, within ten days 
after the first day of April, July, October and January, it 
shall be the duty of the finance committee to assess the amount 
of such business in such sum as they may deem just, and if 
any person, firm or corporation, shall make a return that, in 
the judgment of the finance committee, is considerably less 
than should be returned, the committee shall assess such 
amount as they may deem just, and if the party so assessed 
shall object to said assessment, they may produce their books 
and the whole matter be referred to council for their determi- 
nation.” 

The defendant answered as follows: It is true that the 
mayor and council of Rome, in pursuance of the power and 
authority granted to it by the general assembly of the state of 
Georgia, on the 17th day of February, 1874, by way of 
amendment to its charter, a copy of which act is hereto at- 
tached, marked “a,” passed the ordinance referred to in com- 
plainants’ bill, by which the said complainants are required 
to register their names, business, calling, trade or profession, 
on or before the 17th day of March 1874, which has been ex- 
tended five days by a subsequent resolution of this defendant. 
It is also true that a fee of fifty cents is required to be paid 
to the clerk for making such registration, and that the com- 
plainants are respectively required to pay the tax on their 
occupation or business, after so registering, as stated in said 
bill, except that, that portion of said ordinance requiring 
lawyers, physicians, dentists and photographers, to pay said 
tax has been and was repealed prior to the filing of said bill, 
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and in deference to the construction put by this defendant 
on the 11th section of the general tax act of this state, passed 
on the 26th of February, 1874, and which prohibited such a 
tax. It is also true that this defendant, by virtue of said 
act of the legislature of Georgia, hereinbefore referred to, have 
levied a tax of one-half of one per cent. on all gross sales of 
all merchants and commission merchants doing business in said 
city, and require returns of such sales to be made quarterly. 
That said ordinance is a general law, and was not intended to 
be retroactive, and that since the filing of complainants’ bill, 
this defendant, by resolution, has disclaimed all purpose to col- 
lect any such tax on gross sales, made prior to the passage of 
said ordinance, so that the first return for this purpose to be 
made by complainants will only inelude their gross sales made 
between the 11th day of March, 1874, and the Ist day of 
April of said year. 

Since the filing of this bill, defendant has repealed all that 
portion of.said ordinance which requires a tax of one-half of one 
per cent. upon incomes of lawyers, doctors, dentists, artists, 
photographers, contractors, and upon the receipts or incomes of 
all persons whatever, except upon gross sales and commission 
sales. This défendant respectfully submits that they are ful- 
ly authorized and empowered to demand and collect the tax 
upon occupations and upon businesses, and glso that it is fully 
authorized and empowered to collect one-half of one per cent. 
upon the gross sales and commission sales of'all persons doing 
business within the corporate limits of said city, in addition 
to the ad valorem taxes of one and one-half per cent. levied 
by this defendant upon all the real and personal property 
within said corporation, This defendant further shows, that 
the value of the stock of complainants on hand, when they 
are required to return the same for ad valorem taxes, is de- 
ducted from the sum of their gross sales, so that they are not 
required to pay tax twice on their stock on hand, 

This defendant concurs with said complainants that said 
tax on occupations and businesses and gn gross sales, is nota 
property tax, but respectfully submits if it were, the levy is 
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equal, just and uniform. As to the power of this defendant 
to pass said ordinances, reference is made to the amended 
charter hereunto attached, marked “a.” 

It is true this defendant has repealed that portion of the 
ordinance which imposed a tax upon the occupation of carpen- 
ters, mechanics and other artisans, and that many of said com- 
plainants were mainly instrumental in inducing this defend- 
ant to make said repeal, and in inciting these classes of citi- 
zens to great dissatisfaction because said tax had been levied on 
them. This defendant was convinced by complainants and 
others that it was in error in levying a tax on the occupations 
of said persons, no other city in the state ever having taxed 
them, so far as defendant knows or is advised. Many of said 
persons are at work in the foundries and rolling mill in this 
city, and are poorly paid, and the levy of the tax would have 
been unproductive, and would have driven them from the 
city. 

This defendant has exempted no one within said city, or do- 
ing business there, from the payment of the tax required on 
gross sales or on commission sales, and now insists that all 
such persons shall be required to pay said tax whatever his 
business or occupation may be. It is conceded that said tax 
on gross and commission sales is not a property tax. It is 
submitted that there is no constitutional provision or law 
against it, or against the tax on occupations or businesses, and 
that the power to levy these taxes has been clearly granted to 
this defendant as aforesaid, and that said power has been, and 
is now being legally exercised. 

This defendant submits that the position assumed by com- 
plainants, to-wit: that nothing but real and personal property 
is taxable, is not tenable, and cannot be maintained, and cer- 
tainly ought not to be, for all persons residing or doing busi- 
ness in the city ought to contribute to its support and to the 
payment of its debts. 

The tax on gross and commission sales and the tax on occu- 
pations and businesses can ruin no one. How the enforce- 
ment of this ordinance can cast a cloud over the title to real 
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estate in the city this defendant cannot see. But if, as com-° 
plainants insist, the whole burden of the city’s debt and ex- 
penses is to fall upon real estate, it will so depress its value as 
to ruin its sale. This defendant respectfully shows that it 
is indebted to its several creditors in the aggregate sum of 
$410,000 00. That, to meet the ordinary expenses of the 
city, the interest over-due from last year and accruing the 
present year, together with $5,000 00 of bonds maturing this 
year, the sum of $59,000 00 will be required; and it is ex- 
tremely doubtful whether all the taxes levied will raise that 
sum, This defendant has no personal interest, nor has any 
member of the council, in the questions raised by this bill 
further than that felt by any good citizen in sustaining the 
credit and paying the debt which hangs over the city. 

Defendant further says, that after the returns of personal 
property are made, to-wit: the first of April of each year, 
complainants, who are merchants, usually receive in store, by 
purchase and consignments, large amounts of goods, wares 
and merchandise, which are under the protection of the laws, 
ordinances and police regulations of said city, and also of its 
water works, and upon which goods, wares and merchandise, 
no ad valorem tax is assessed. From all such goods said com- 
plainants realize fair and legitimate profits—say upon their 
purchases not less than ten per cent., and upon their consign- 
ments not less than five per cent. This defendant submits 
whether it is illegal or oppressive to collect from the sales of 
such property, so protected, so small a rate as one-half of one 
per cent. upon the sales thereof. 


(EXHIBIT A.) 


“AN ACT 
“ To confer additional powers upon the Mayor and Council of 
the City of Rome. 


- “Section 1. Be it enacted by the General Assembly of Geor- 
gia, That the mayor and council of the city of Rome shall have 
power and authority: “ Ist. To require all persons, firms, com- 
panies and corporations, whether they reside within the corpo- 
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rate limits of said city or not, engaged, or about to engage in 
any business, trade, calling or profession within said corporate 
limits, to register their names and _ business, trade, calling or 
profession, in the office of the clerk of council, at such time, and 
under such regulations as the mayor and council may prescribe. 
2d. To require all bankers, brokers and commission merchants, 
to pay for their business license, during each year, a sum not ex- 
ceeding $300 00. 3d. To require all retail liquor dealers to 
pay for their license not exceeding $1,000 00 per annum. 4th. 
To require all other liquor dealers, including druggists who 
sell for other than medicinal purposes, to pay for such regis- 
tration and license not exceeding $500 00. 5th. ‘To require 
all other persons to pay for each registration and license not 
exceeding $5000. 6th. To require all registered persons, 
firms, companies and corporations, to make stated returns of 
the gross amounts of their sales and to pay a tax thereon not 
exceeding one per cent. 7th. To require all persons selling 
goods on commission to make quarterly returns of the amount 
sold, and to pay a tax thereon of not exceeding one per cent. 
8th. To alter and fix the time for making tax returns and to 
provide for the collection of taxes quarterly, semi-annually 
or yearly, and to have the assessment of property made in ac- 
cordance therewith. 

“Section 2. Be it further enacted, That the mayor and 
council of said city shall have power and authority to require 
all persons residing in the limits of said city, subject to road 
duty under the laws of this state, to work on the streets of 
said city at such times and places as the said mayor and coun- 
cil shall determine, for fifteen days in each year, under the 
same rules as to the division of said number of days as ob- 
tain in the general law of the state, and said mayor and coun- 
cil, or a majority of them, shall have the same authority to 
enforce said street work as the road commissioners of this state 
have to enforce road duty in this state, to impose fines for the 
neglect of the same and to have all the powers over the same 
as road commissioners have in this state: Provided, That 
any person so liable to road duty may be allowed to commute 
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the same by paying the said mayor and council such amount 
as the mayor and council may determine, not to exceed the 
sum of $10 00. 

“Section 3. Be it further enacted, That said mayor and 
council shall have power, Ist. To require all transient or itin- 
erant traders to pay a tax of not exceeding two per cent. upon 
the amount of all sales made within the city. 2d. To have 
assessed the value of all real estate, depots and buildings, tracks 
and right of way, lying within the city, belonging to each and 
every railroad company having its terminus in, or passing 
through, said city, and to collect an ad valorem tax thereon: 
Provided, however, That this shall not apply to any railroad 
company which makes return of its capital stock to said city, 
and pays the taxes thereon. 3d. To levy and collect an ad 
valorem tax upon the value of each and every steamboat owned 
or controlled by citizens of said city, plying to and from the 
city of Rome, which has the chief office of the company 
within the limits of said city. 4th. To levy and collect an 
ad valorem tax upon the assessed value of each and every toll 
bridge over the rivers adjacent to said city, and to regulate 
the management of said bridges so far as to insure the public 
safety and convenience in crossing the same. 5th. All real 
estate sold under tax fi. fas. for taxes due to the city shall be 
subject to redemption for one year after sale: Provided, the 
defendant in said fi. fas. shall pay the amount of said tax 
and all costs, and twenty per cent. additional thereon. 

“Secrion 4. Be it further enacted, 1st. That said mayor 
and council shall have power and authority to regulate or pro- 
hibit the running at large of cattle, hogs or other animals upon 
the streets of the city. 2d. To seize, impound and sell, or 
otherwise dispose of, animals found running at large upon the 
streets, contrary to said regulations and prohibitions, 

“Secrion 5. Be it further enacted, That the boundaries of 
said city shall extend to and include the southeastern or oppo- 
site bank of the Etowah river, and the northwestern or oppo- 
site bank of the Oostanaula river, at all points where said 
rivers are adjacent to said city; but this limitation shall not 

VoL. Li. 18, 
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militate against the jurisdiction heretofore granted over Myr- 
tle Hill Cemetery, and the road leading thereto. 

“Section 6. Be it further enacted, That the mayor of said 
city shall have the right to veto any ordinance, resolution or 
other measure that may come before the council, and said veto 
shall defeat the same unless it shall be passed by two-thirds 
of the members thereof. This provision shall not, however, 
apply to elections of city officers, and in such cases the mayor 
shall have the right to give the casting vote in case of a tie. 

“Section 7. Be it further enacted, That the mayor and 
council shall have authority to make and select a board of 
health, with all the rights, powers and privileges now belong- 
ing to that body under existing laws and ordinances, or such as 
may hereafter be conferred legally by said mayor and council. 

“Section 8. Be it further enacted, That said mayor and 
city council shall have power and authority to pass all the 
ordinances, rules and regulations necessary to carry out the 
provisions of this act, and to enforce the same. 

“Section 9. Be it further enacted, That all laws and parts 
of laws conflicting with this act be and the same are hereby 
repealed. 

“Approved February 17, 1874.” 


The chancellor rendered the following decision : 
“ After hearing argument, and after carefully considering 
the questions made, which are deemed to be material, I decide 
as follows: Courts have ever regarded tax laws, or laws im- 
posing taxes, with jealous care, and with reference to the sub- 
ject matter, they are divided into three classes—capitation, 
property and income, and when one or more is treated of, or 
acted upon, the other is never intended. The legislature of 
this state has omnipotent power over these subject matters, 
controlled only by the constitution of the United States and 
of this state. The limitations are briefly: ‘ No state shall 
levy any capitation tax or tax on exports or imports, except,” 
ete. “Taxation on property shall be ad valorem only, and 
uniform on all species of property taxed.” 
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“The legislature has the power to grant to the authorities of 
towns and cities the power of taxation for municipal purposes, 
in subordination to the constitutional limitations. A muni- 
cipal corporation cannot exercise the power of taxation, except 
in pursuance of an express grant or the clearest implication. 
In the construction of statutes, made in favor of corpora- 
tions or particular persons, and in derogation of common 
right, care should be taken not to extend them beyond their 
direct terms, or their clear import. Statutes which impose 
restrictions upon trade, or common occupations, must be con- 
strued strictly. Statutes levying taxes should be construed 
most strongly against the government and in favor of the citi- 
zen. Revenue statutes are in no just sense remedial laws, — 
and are not therefore to be liberally construed. All doubts 
should be resolved in favor of the citizen, and the doubt 
should absolve the tax-payer. 

“The act or law of the general assembly of this state, ap- 
proved February 17th, 1874, to confer additional powers, 
ete., confers on the mayor and city council of Rome, in direct - 
terms, power and authority to require a license fee or regis- 
tration fee of bankers, brokers, commission merchants, retail 
liquor dealers, and all other liquor dealers, including drug- 
gists who sell for other than medicinal purposes, and no 
express power or authority is conferred in direct terms to 
require such fee from any other class of persons. 

“Express power and authority is also conferred to require 
all persons, firms, companies and corporations, whether they 
reside within the corporate limits or not, engaged, or about to 
engage, in any business, trade, calling or profession within 
said corporate limits, to register their names and business, 
trade, calling or profession, in the office of the clerk of coun- 
cil at such time and under such regulations as the mayor and 
council may prescribe. The fee of fifty cents to the clerk is 
a legal and valid regulation. 

“The mayor and council have the power and authority to 
require all persons, firms, companies and corporations thus 
registered, to make stated returns of the amount of their gross 
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sales, and to require the payment of one-half of one per cent. 
levied by the ordinance of the city upon the gross amount of 
such sales; and this includes all sales made on commission, 
and have the power to enforce the payment of the tax by fine 
or execution, or both. 

“The tax on the amount of gross sales is not a tax on prop- 
erty, or the sale of property, but is a tax on the amount of 
sales, and is no way in conflict with the constitution of this 
state, and does no violence to the ad valorem principle or to 
uniformity. 

“Tn requiring the registration of firms, each member of the 
firm may be required to register and to pay a license fee, in 
cases where the power to require such fee is given in direct 
terms. 

“Tt is therefore ordered by the court that the bill be sanc- 
tioned, and that the writs of subpcena and injunction issue, 
restraining the mayor and council of Rome from levying and 
collecting a license or registration fee, from any and all persons 
except bankers, brokers, commission merchants, retail liquor 
dealers, and all other liquor dealers, including druggists who 
sell for other than medicinal purposes; and from enforcing the 
payment of fines for violation of the ordinances by imprison- 
ment, except the street tax. Injunction is refused as to all 
persons, firms, companies or corporations, of whom license fee: 
is required in express terms, and as to the payment of the 
tax on the gross amount of sales made by registered persons, 
or persons expressly required to register, including commis- 
sion sales,” 

Complainants and defendant both excepted to the judgment 
of the chancellor. By agreement of counsel, the cross-bills 
of exception were consolidated and heard together. 
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TrIpPE, Judge. 


1. The act of February 17th, 1874, authorizes the mayor 
and council of the city of Rome to require the registration of, 
and to assess and collect a license fee from all persons, firms, 
companies and corporations engaged in any business, trade, 
calling or profession within the corporate limits of the city. 
The objection is that this act is unconstitutional, in that it 
empowers the city authorities to assess a different rate on some 
trades, callings, etc., than it does on others, and is therefore, 
in conflict with that provision of the constitution which re- 
quires taxation on property to be ad valorem, and uniform on 
all species of property taxed. 

It has been held by this court in several cases, that a tax 
on businesses, professions, etc., was not a tax on property. It 
is unnecessary to do more than to refer to them, without re- 
peating the argument: Mayor, ete., of Savannah vs. Charlton, 
36 Ga., 460; Burch vs. Mayor, ete., of Savannah, 42 Ibid., 
596; Bohler vs. Schneider, 49 Ibid., 195; Home Insurance 
Company of New York vs. City Council of Augusta, decided 
at this term. As long ago as 1832, it was held by the judges 
of the superior courts of this state, in convention, that “every 
man’s private business, pursuit or calling, and things in which 
he has an interest, and many species of employment, are legit- 
imate subjects of taxation, and are taxed; still, they are not, 
strickly speaking, property. ‘They are the means from which 
income is derived, property made, but there is a clear distinc- 
tion between the employment and the income or profits:” 
Dudley’s Reports, 137. 

The fact that it is called a license does not affect the case be- 
fore us, provided the city does not require a license from those 
who already have one from the state, or by its authority: 
See Mayor, ete., of Savunnah vs. Charlton, supra. The ordi- 
nance passed under this act which we are considering, provides 
expressly that “all persons who have been licensed by the 
state or its authority, to pursue or practice their callings, shall 
not be required to take out a license,” and certain occupations 
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and professions on which the license fee had been assessed, 
were afterwards, as appears from the answer to the bill, dis- 
charged from its payment. , 

This difficulty being removed, what is the difference, so far 
as this constitutional provision is involved, between an act 
authorizing a license fee to be required from those who en- 
gage in business, ete., and an act granting power to tax that 
same business? Whatever may be said as to the distinction 
between a tax and a license, neither of them, when they ap- 
ply to trades, callings and professions, are governed by the 
ad valorem principle, or the uniformity rule, which control 
only taxation on property. 

2. If, then, the ordinances complained of do not assess, as 
they now stand, such license fee or tax on any who are not 
subject to the same under the foregoing rule, or by express 
legislation, they are not illegal or void, provided, further, that 
they come within the limitation which we think should be set 
upon all such assessments. Section 29, article 1, of the con- 
stitution, prohibits a poll tax except for educational purposes, 
and limits that to one dollar. McCay, Judge, in pronounc- 
ing the opinion in Burch vs. Mayor, etc., of Savannah, said 
“If it (the tax on occupations, ete.,) be objectionable at all to 
the constitutional limitations, it comes more nearly within the 
prohibition of section 29, article 1.” He further says, “if 
the legislature were to attempt by taxing all occupations, prac- 
tically to annul the prohibition against a poll tax, the question 
made might arise. But there is a clear distinction between a 
tax upon certain specified businesses, where the skill of the 
operator is.a source of profit, or where the public are appealed to 
for patronage and protection of a fixed and regular business, 
and a tax covering all persons whatever may be their occupa- 
tion.” This indicates pretty clearly and correctly that there 
should be a limitation to atax of thiskind. If there be none, 
then could an ordinance be framed which would practically 
annul the prohibition against a poll tax, by assessing every 
one who worked or did anything for a living. In the extract 
from the case in Dudley’s Reports, this distinction between 
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occupations, as to their being proper subjects of taxation or 
not, was recognized in the statement that “many species of 
employment are legitimate subjects of taxation.” We are 
aware of the difficulty of prescribing any absolute or fixed 
- rule upon this point. No terms can be used with such defi- 
nite and specific meaning, that they will answer to and de- 
termine every case. But we think that rule is more consist- 
ent with principle and true policy, and less liable to conflict 
with the spirit and intent of the constitutional provision, which 
limits such tax, to such business, trades, callings or profes- 
sions, as are fixed and regular, and dependent on the public 
for patronage and support, or when the tax does not extend 
to those pursuits or occupations which require only manual 
labor. Whilst it would prevent the striking down of all rev- 
enue from sources which have ever been considered legiti- 
mate subjects of taxation, it would, at the same time, be 
consistent with the intention of the constitution, by not levy- 
ing en masse, though it might be with discriminating rates, on 
all who engaged in work for gain or maintenance and support, 
including those who toiled with the axe, the plough and the 
spade, as well as the banker, the wholesale merchant and the 
retail dealer in ardent spirits. The further qualification may 
be added as restricting the exercise of the power to assess this 
fee or tax, to-wit: that not more than one such tax should be 
required of any firm or the persons composing the firm, which 
is engaged in the business liable to pay the same. By this rule 
the assessment would be relieved of the complaint that it is 
obnoxious to the charge of imposing a capitation or poll tax. 
No showing was made in the bill of complainants, or at 
the hearing for an injunction, that any of those would come 
within such a rule, and would thereby be exempt from the li- 
cense tax levied by the ordinance, and we can go no further 
in this decision than to state the general rule or principle. 

3. It was further objected by some of the complainants who 
did not come within the particular terms of the second, third 
and fourth paragraphs of the first section of said act, that they 
were not liable to be taxed with any license fee, because of 
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the general terms of the fifth paragraph. This position is 
founded on the rule that it is an established principle of con- 
struction that where general words follow particular ones, the 
former are to be construed as applicable to the things or per- 
sons particularly mentioned: Sedg. Stat. and Const. Law, 423; 
or, as it is expressed by other authorities, where general words 
follow particular ones the rule is to construe them as applica- 
ble to persons or things ejusdem generis. We have no dissent 
to make to this rule. It does not apply to the construction of 
the statute we are considering. The first words of this act 
are general words, broad and comprehensive; they grant 
power to the city council “ to require all persons, firms, com- 
panies and corporations, whether they reside -within the cor- 
porate limits of said city or not, engaged, or about to engage, 
in any business, trade, calling or profession, within said cor- 
porate limits, to register their names and business, trade, call- 
ing or profession, in the office of the clerk of the council, at such 
times and under such regulations as the mayor and council 
may prescribe.” Here, then, in the first words of the act, are 
the general words, making every person, etc., liable to regis- 
ter their names and business. This includes all those who 
are thereafter again referred to, both by particular and general 
words, The next paragraph limits the license fee which may 
be assessed on bankers, etc. ; the third limits it on retail liquor 
dealers ; the fourth limits it on other liquor dealers and drug- 
gists, who sell liquor for other than medicinal purposes; the 
fifth limits it on all other persons. Thus the general words 
both precede and follow the particular ones, and when they 
are first used, comprehend all those who are included in the 
subsequent particular or general words. This was not so in 
any of the cases to which we were referred, and in which it 
was held that this rule of construction applied. In 21 Geor- 
gia, 13, the words of the statute were, “lost papers, deeds, 
and other writings.” In 34 Georgia, 186, the act under 
review provided for the “impressment of forage, articles of 
subsistence or other property.” In 49 Missouri Reports, 559, 
there was an enumeration in the statute of many particular 
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trades, occupations, etc., followed by the general words, “and 
all other business, trades,” ete. In the decision rendered in 
the case last cited, after quoting the rule of construction above 
stated, it is said: “By this is meant simply that the law 
should be construed according to the apparent intention of the 
legislature, to be gathered from the language used, connected 
with the subject of legislation, so that its terms shall not be 
extended by implication beyond the legitimate scope or import 
of the words used.” So we think in this case that sueh a rule 
of interpretation should be adopted as will carry out the in- 
tention of the legislature. And it is our opinion, that under 
this act the city council could, by the first paragraph of the 
first section of this act, require all persons, ete., to register— 
that under the second, third and fourth paragraphs, they could 
assess the license fees therein specified on the particular classes 
mentioned in those paragraphs, and under the fifth, levy the 
fee in it stated, onall others of those registered or liable to 
registration which are comprehended in the first, and not in- 
cluded’in the second, third and fourth paragraphs. Any other 
construction would lead to the necessity of rejecting a portion 
of the section altogether, or at least render it inoperative and 
a nullity. The court below sustained the position on this 
point assumed by complainants, and in that we think erred. 

4, By the first section of the act referred to, the city council 
was authorized to assess a tax not exceeding one per cent. on 
sales made by persons selling goods on commission, and by 
registered firms, persons, companies and corporations. Under 
this the council imposed a tax of one-half of one per cent. on 
such sales, and allowed a deduction from the sales of the 
amount of stock on which a tax had been levied. The ob- 
jection is that the act is unconstitutional, because it is in 
violation of that provision of the constitution already quoted, 
and if that be so, the ordinance, of course, would fall with it. 
The case of Livingston vs. City Couneil of Albany, 41 Geor- 
gia, 21, is cited to sustain this objection. But when the facts 
of that case are looked into, as well as the decision itself, there 
is no conflict between it and the one we now render. The 
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head-note of that case is: “he mayor and city council of the 
city of Albany have no. power to impose a specific tax of 
$1 00 per head on each horse or mule sold by drovers in said 
city. They may tax such sales ad valorem.” The tax was 
$1 00 on the sale of every horse or mule sold in the city be- 
longing to drovers, without regard to its value. . It was held 
that this was in violation of the section of the constitution 
referred to. That was the only question in the case. It was 
not only put in the head-note that such sales might be taxed 
ad valorem, but it was said in the opinion that “a tax of a 
definite sum on each $100 00 of the value of all horses or mules 
under the protection of the city and sold within its limits, 
would be a legal tax,” and further that the “legislature has 
power to impose or authorize the authorities of a city to im- 
pose a tax upon all such sales made by drovers, as they are a 
distinct class of traders, engaged in a distinct business or trade. 
But it must be imposed ad valorem.” It is true it is said, 
“a tax on the sale of horses or mules, or upon horses and 
mules sold, is a tax on property,” but this must be*under- 
stood in connection with the question involved, to-wit: a tax 
of $1 00 on each horse or mule sold, without reference to its 
value, and not a percentage upon the amount of sales. It is 
nowhere said in that case that a tax on sales, upon the amount 
of sales, is a tax on property. A specific’ tax on the sale of 
an article, having no regard to its value, and a tax appor- 
tioned according to the amount of sales, whether gross or net, 
are very different things. The first may be a property tax, 
but the latter is not, properly speaking, a tax on property, and 
is not obnoxious to the constitutional provision relied on. 
Cooley in his work on Constitutional Limitations, section 495, 
in discussing this question, says: “Taxes assume the form of 
duties, imports and excises. They may also assume the form 
of license fees, for permission to carry on particular occupa- 
tions. They may be specific, such as are often levied on cor- 
porations in reference to the amount of capital stock, or to the 
business done, or property owned by them; or they may be 
direct upon property in proportion to its value, or upon some 
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other basis of apportionment which the legislature shall re- 
gard as just, and which shall keep in view the general idea of 
uniformity. The taxes collected by the states are mostly of 
the latter class, and it is to them that the constitutional prin- 
ciples we shall have occasion to discuss, more particularly 
apply.” In seetions 496 and 497, he proceeds with the con- 
sideration of this question, and says: “There is probably no 
state which does not levy other taxes than those imposed upon 
property.” After enumerating various kinds of other taxes, 
he adds, “it is evident, therefore, that the constitutional re- 
quirements sometimes met with, that taxation upon property 
shall be according to value, do not include every species of 
taxation, but all special cases, like that referred to, are by 
implication excepted.” No case was referred to in the argu- 
ment, nor have we found one, in which it was held that a tax 
like the one under consideration was a-tax on property and 
subject to the unformity and ad valorem rules of the consti- 
tution in reference to taxation. The one in 41 Georgia, 
already referred to, was a specific tax on the sale of specific 
property, regardless of value. In 42 Georgia, 427, it was a 
similar case, and none contrary to the decision we render in 
this has been found in any of the state court reports, where 
constitutional provisions similar to ours are to be found. Our 
conclusion is that a tax on sales, assessed on the amount of 
sales, not being a specific sum imposed on the sale of particu- 
lar property, without regard to its value, does not come within 
that requirement of the 27th section of the first article of the 
constitution which provides that taxation on property shall 
be ad valorem and uniform on all species of property taxed. 

5. The ordinance does not assess the amount of license fee 
which the act authorizes the city council to fix, and the fee for 
registration allowed the clerk, if added, would still leave a 
large margin. The clerk is entitled to compensation for the 
duties of registration, and it matters not whether he is paid 
by the allowance of a registration fee from the person regis- 
tered, or by adding that much to the license fee, and then 
appropriating the same for his services. 
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6. Under the eighth section of the act, giving the broad 
power therein expressed, the mayor and council have author- 
ity, by ordinance, to impose a fine on those who are liable to 
registration and to pay the license fee, for refusing to comply 
with the provisions of the ordinance requiring the same. 

The judgment of the court below is modified so as to con- 
form to the opinions herein expressed. 


THe CHEROKEE [Ron Company, plaintiff in error, vs. AU- 
Gustus R. Jones, defendant in error. 


A company incorporated to manufacture pig iron, undertook to erect a 
corn and flour mill, and one of the stockholders filed a bill to enjoin 
the use of the corporate funds for such purpose, which injunction the 
judge, after an answer and a hearing, granted: 

Held, that as the right so to use the corporate funds depends upon whether 
the purpose is merely to erect machinery to grind the grain to be used 
by the laborers and animals employed in the manufacture of the pig 
iron, or whether the grinding of grain for the public generally is not 
also a leading purpose, and as this is a question of fact to be deter- 
mined by the evidence, and as we are not satisfied that the judge has 
abused his discretion, the judgment ought to stand. 


Injunction. Coporations. Before Judge UNDERWooD. 
Polk county. At chambers. April 13th, 1874. 


Jones filed his bill against the Cherokee [ron Company 
making, in substance, the following case : 

An act of the legislature of February 18th, 1873, incor- 
porated A. G. West, J. H. Browning and A. Griffith, and 
such other persons as they might associate with them, as the 
Cherokee Iron Company, located in the county of Polk, with 
power only to make and manufacture pig iron. On the 5th 
of March, thereafter, the corporators named, together with the 
firm of Philpot, Jones & Company, said firm composed of 
Calvin Philpot, J. H. Dodds and complainant, merchants, en- 
tered into written articles of agreement, in substance as fol- 
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lows: The corporators named and “the firm ef Philpot, 
Jones & Company,” agree “that they will become the owners 
of the capital stock of the Cherokee Iron Works of Polk 
county, lately chartered by the general assembly of the state,” 
fixing said capital stock at $150,000 00, with the privilege 
of increasing the same, and fixing the shares of the parties 
respectively as follows: A. G. West, one-third, Brownig one- 
third, Griffith $20,000 00, and “the firm of Philpot, Jones 
& Company,” $30,000 00. If the whole capital named should 
not be required, each to contribute in the proportion mentioned. 
Each to have interest on his payments at eight per cent. until 
the furnace should be put in blast, at which time stock to be 
issued to each in proportion to the amount of his payments, 
provided no member by making advancements should be en- 
titled to more stock than the portion first agreed to be taken. 
Each obligates himself to use his utmost endeavors for the 
interest of the company. 

At the time this agreement was made the complainant was 
the owner of a valuable flouring and grist mill near Cedar 
Town, and near the location of the company’s proposed works. 
This was one principal reason why he consented for said firm 
to take stock, believing the iron works would greatly enhance 
the value of his mill, a short time before purchased at about 
$20,000 00. At that time it was not contemplated that the 
company would manufacture “to any considerable extent” any- _ 
thing but iron, as provided by the charter; and certainly not, 
that it would erect a flouring and grist mill; or if so, it- was 
carefully concealed from him. Therefore, with his approval, 
the firm of Philpot, Jones & Company had paid about $15,000 
on their stock, which, with the other subscriptions, he had 
hoped, was being properly expended. 

Without his knowledge certain stockholders had applied at 
the last session of the legislature for an amendment to the 
charter, giving power to erect other machinery, etc., the ob- 
ject of which was to obtain covertly the power to erect a mill 
in connection with the other works. On hearing this he 
endeavored to defeat the move, and did secure a proviso in the 
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act, which he hoped would protect his interest. At any rate, : 
he has assented to no amendment which will authorize the 
company to build a mill, but has all the time expressed his 
dissent, and his intention to resist any attempt todoso. Not- 
withstanding these facts, the company is about to begin the 
erection of a flour and grist mill near the furnace, and with- 
in about two miles of his mill; has already built the dam, 
hauled part of the lumber, and unless restrained will com- 
plete the same, thereby misapplying the funds and property 
of the company, and greatly injuring him by withdrawing 
and diverting custom from his mill. Had he known of such 
purpose of the company he would never have consented for 
said firm (in which his interest is one-third,) to take stock or 
make payments as aforesaid. 

Prays injunction and general relief. 

The answer of the defendant set up the following facts: 
The building of the mill was contemplated at the time of the 
organization, and such purpose was not in any manner con- 
cealed from complainant. The company had no motive to 
conceal any purpose from hith. The building of a mill was 
contemplated and provided for from the first, as a matter of 
course, the same being a necessary appendage to, if not a part 
and parcel of, such works. It is customary among all such 
companies to have a mill, shops, and other appendages to the 
main works, for the purpose of supplying themselves, their 
employees and dependents, and the public generally, so far as 
their own demands will admit. Such appendages are necessary 
and valuable aids to the success of the main enterprise. No 
practical iron manufacturer considers such works, located as 
they usually are, remote from the ample and steady supply of a 
city, complete or properly equipped without such appendages, 
The company’s works are located in a rural district, twenty 
miles from Rome, the nearest town of considerable size. When 
in full operation, they will employ about three hundred hands, 
who, with their families, will make a population of about one 
thousand, all dependent on the company for their daily sup- 
plies. About seventy-five mules, besides a large number of 
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oxen, will also be employed, all the grain for the feed of which 
should be chopped or partially ground, as a matter of econo- 
my. It is essential to the success of the company that the 
large supply of breadstuffs and grain thus required be con- 
stant—not dependent on the will or favor of others, nor liable 
to casualties, and be furnished with as much economy as pos- 
sible. To accomplish this it is necessary to havea mill. The 
tolls it will probably receive from such grinding as it may do 
for the public will furnish a considerable part of the supply 
required. Besides, there are on the lands of the company, 
purchased for supplies of iron ore and timber, nine hundred 
acres of productive open land, contiguous to the company’s 
works, the rents and profits from which will yield the com- 
pany a large amount of grain. This fact alone makes the 
possession of a mill by the company, for grinding and _ pre- 
paring this grain for its own use, a matter of great economy 
and necessity. 

The answer then proceeds to give a detailed history of the 
operations of the defendant since its organization, in all of 
which appears the intention to erect a mill, and to show the 
complainant’s acquiescence. Offers to release complainant 
from his subscription to stock, and to refund to him what he 
has paid in, with interest thereon. Alleges that complain- 
ant’s real object is to force the defendant to purchase his mill 
at an exhorbitant price. 

The bill was supported by an additional affidavit from the 
complainant. The answer, by the affidavit of A. Griffith, a 
stockholder in defendant, and the affidavits of James Noble, 
Sr., John W. Noble and Thomas McCullough. 

The chancellor ordered the injunction to issue as prayed 
for, and defendant excepted. 


Wricut & FeatHerston, for plaintiff in error. 


ALEXANDER & Wricgut; HAMILTON YANCEY; JOSEPH 
A. Buance, for defendant. 
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McCay, Judge. 


It is very plain that if the real purpose of the managers of 
this company is to erect a corn and flour mill for general pur- 
poses, as an independent enterprise, and not as a mere inci- 
dent to the iron works, they are entering into a business ultra 
vires, and one which the complainant is not committed to— 
nay, one that the corporation, as such, has no legal right to 
undertake. Whether this be so or not, is not clear. One 
cannot fail to suspect that the iron works of this company are 
still rather in the mist, and we are not surprised that the 
judge has seemingly come to the conclusion that, if let alone, 
all the funds will go into the mill, and instead of being a 
mere incident to the iron works, it will be the sole enterprise. 
At any rate, as this is a question of fact, and the judge has 
seen fit to grant the injunction until the case can be heard be- 
fore a jury, we will not interfere. We incline in favor of 
the judge’s view of it, and think he has exercised his discre- 
tion wisely. 

Whether the corn and flour mill is not the best investment, 
is not the question. The complainant has a right to insist on 
it that the funds of the company shall go to the uses designed 
by the charter, and all the parties together do not, as a corpo- 
ration, have the legal right to engage in the milling business, 
except as a mere incident to the purposes of their incorpora- 
tion. 

Judgment affirmed. 


W. M. YArsoroucu ef al., plaintiffs in error, vs. Joun H. 
LUMPKIN, sheriff, e¢ al., defendants in error. 


1. Ona rule to distribute money between contesting laborers’ and me- 
chanics’ liens, it appeared that the affidavit for the enforcement of the 
oldest lien was not attached to the execution. It was proven that the 
affidavit was so attached when the papers were delivered to the sheriff, 
and had been “ lost off or worn off’’ whilst in his hands: 

Held, that it was not error to order the execution to be paid. 
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2. One execution was against Steedon Bray, the contesting ones against 
Stogner Bray, and it was claimed that the property sold belonged to 
Stogner Bray. Counsel stated in their place to the court that both 
names referred to the same person, which was not objected to as evi- 
dence, nor was the fact denied : . 

Held, that the identity of the defendant in the several executions was 
sufficiently proven. 

3. When the property from which money was raised by levy and sale had 
been claimed and the claim withdrawn, and the sheriff testified that 
the chief creditor, who he understood represented all the creditors, 
stated to him that the fee of the claimant’s attorneys was to be paid out 
of the proceeds on the condition of their consent to the sale, and that 
the property belonged to the claimant, it was not error in the court to 
order that a proper sum be held subject to a trial by jury as to the 
claim of the attorneys for their fee. 

. It is too late for a contesting creditor in such a case, after the decision 
of the court has been pronounced, to make the issue that the creditor 
holding the oldest lien did not in fact do the work for which the lien 
was claimed, unless for special cause shown. 


Money rule. Laborers’ and mechanics’ liens. Executions. — 
Attorneys. Fees. Before Judge Harvey. Floyd Superior 
Court. May Term, 1873. 


W. M. Yarborough and W. M. Bray procured a rule 
against John H. Lumpkin, sheriff, requiring him to show 
‘cause why he should not pay over to them the amount due on 
their executions against Stogner Bray, based on judgments 
obtained November 21st, 1872, out of funds in his hands 
realized from the sale of the property of the defendant. The 
answer of the sheriff set up, as reasons why he had not satis- 
fied said executions, the following facts : 

1st. There is an older execution in his hands, amounting to 
over $50 00 and costs, in favor of P. R. Williams, claiming 
to be paid out of said fund. 

2d. The money in his hands was realized from the sale of 
the property of the defendant under a distress warrant in fa- 
vor of N. B. Ford, and Forsyth & Reese, attorneys at law, 
had notified him to hold up that part of the fund realized 
from the sale of certain wheat and potatoes which had been 
claimed by Andrew J. Bray, and the claim dismissed under 

VoL. Lu. 19, 
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an agreement that the proceeds should be subject to the fees 
of said attorneys who represented the claimant. 

3d. He had realized from the sale of said property $649 95, 
and had paid out, in the satisfaction of claims, costs and ex- 
penses, all of said sum but $187 29. 

4th. He had offered to pay to movants the balance in his 
hands over and above the sums he had notice to hold up. 

A traverse was filed to the last ground of said answer. 

Movants objected to the execution in favor of P. R. Wil- 
liams being paid, for two reasons : 

Ist. Because it was based upon the foreclosure of a laborer’s 
and mechanic’s lien, and no affidavit appeared, the only record 
being the judgment and fi. fa. 

2d. Because said execution was against Steedon Bray, and 
not Stogner Bray, the defendant in execution, the proceeds of 

whose property was then in the sheriff’s hands. 

In response to these objections, counsel representing said 
execution, stated in his place that the missing affidavit was on 
the other half of the sheet of paper which contained the judg- 
ment, and had been worn off or lost, and he did not then 
know where it was; that Steedon Bray and Stogner Bray were 
the same man; that all the executions were in fact against the 
same person. The sheriff also testified that the affidavit above 
referred to was lost off, or mislaid, after said fi. fa. was placed 
in his hands to hold up the money. 

The statement as to the identity of Steedon and Stogner 
Bray not being disputed, the court ordered the Williams exe- 
cution, it being the oldest, to be paid, and movants excepted. 

Before the order was formally passed, but after the decision 
was announced, counsel for movants tendered an issue deny- 
ing that Williams had done the work claimed for Stogner 
Bray. This the court refused to allow, and movaats excepted. 

In reference to the money claimed by Forsyth & Reese, as 
attorneys’ fees, it appeared from the evidence of the sheriff 
that N. B. Ford, the principal creditor of the defendant in 
execution, and whom he understood represented movants, 
agreed that if said attorneys would consent for certain wheat 
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and potatoes, which were claimed by their client, Andrew J. 
Bray, to go to sale, they should be paid out of their proceeds ; 
that Ford admitted that said property belonged to the claim- 
ant. 

The court directed that $25 00 be held up subject to a trial 
by jury as to the said claim for attorneys’ fees, and that the 
‘balance be paid to movants; whereupon movants excepted. 

Error is assigned upon each of the aforesaid grounds of ex- 
ception. 


Wrieut & FEATHERSTON, for plaintiffs in error. 


No appearance for defendants. 


TrRIPPE, Judge. 


1. Without intending to hold that a plaintiff in an execu- 
tion, sued out on the summary foreclosure of a laborer’s or 
mechanic’s lien, is obliged, in order to give legal force or effi- 
cacy to his fi. fa. in a contest over a fund in court, to attach 
the affidavit made by him in order to get the execution, we 
think the proof, in any view we take of this case, that such 
affidavit was to the fi. fa. when it was handed to the sheriff, 
and had been “lost off or worn off” whilst in his hands, was 
sufficient to let in the execution. If it appeared to be enti- 
tled to the fund—was older than the contesting liens—the loss 
of the affidavit should not cause the creditor to lose all his 
rights. I am pretty strongly inclined to think that it is not 
a legal necessity to attach the affidavit to the fi. fa. But if 
it were, it appeared that it had been so attached, and had be- 
come detached whilst the officer had it. 

2. As to the difference in the christian name of the defend- 
ant in the fi. fas.—in one it being Steedon Bray, and in the 
other Stogner Bray—it was shown to the satisfaction of the 
court that they were the names of the same man, or in other 
words, that the identity of the defendant in the executions 
was proved. It is true, this proof was the statement of coun- 
sel to the court, but it was not objected to as not being proper 
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evidence, and as the court certifies, the fact thus stated was 
not denied. It was a question for the court to determine un- 
der the testimony. 

3. It was in evidence that the property levied on had been 
claimed by A. J. Bray; that the chief creditor, Ford, who 
represented plaintiffs in error, had agreed with the claimant’s 
counsel that if the claim was withdrawn, and the property 
allowed to go to sale, their fee should be paid out of the pro- 
ceeds of a certain part of it, which was admitted, when the 
agreement was made, to belong to the claimant. It did not 
appear what that property, so admitted to belong to the claim- 
ant, was worth, nor what the fee of counsel was. On this 
state of facts, the court directed $25 00 to be retained in the 
sheriff’s hands, subject to a trial by a jury, as to the claim of 
the attorneys for their fee. All this could be settled satisfac- 
torily by a jury. The attorneys, by special agreement, were 
to have their claim paid out of the fund. That fund was in 
court, and all parties before it who had an interest in the 
money. Nobody could be hurt by the direction the court 
gave to this branch of the case, and a jury could adjust the 
very question the parties had agreed to. Of course, the fact 
as to such an agreement having been made, the amount of the 
fee, and any other matter legally affecting the question to be 
determined, were proper for consideration by the jury. 

4, After the court had heard all these questions, pronounced 
upon them, and announced its judgment for the appropria- 
tion of the fund, it was proposed to tender an issue denying 
the lien of the oldest fi. fa., and to set up that the plaintiff 
therein had not, in fact, done the work on which his claim was 
founded. The court refused to allow this, on the ground that 
the case had been heard and was disposed of. We do not 
know that the record shows exactly how the case proceeded 
whilst being heard by the court. The judge certainly under- 
stood that the whole matter was before him for adjudication ; 
that all the rights of the parties, as they might stand upon a 
full hearing, were then to be passed upon. After he had 
given this hearing to the parties, and decided every question, 
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even to the disposition of the fund, the further right was 
asked to be let in to deny the validity of the claim of one of 
the contesting creditors. No reason was stated why this was 
not done before the judgment of the court was pronounced, 

. and no information given that if the parties lost on the 
grounds they had taken, they had another. Had they done 
this, doubtless the court would have heard all the questions at 
once. It was a matter with the court whether it would allow 
the case to be opened at that stage, and we cannot say there 
was an abuse of discretion. Had the proposition to contest 
further the claim which had been allowed been supported by 
affidavit, it would have presented a strong case to the court, 
espeeially if coupled with good reasons for not sooner present- 
ing that ground. But the court had all before it—could see 
and understand the reasons upon which it acted as to that 
question better than we possibly can. 

Judgment affirmed. 


















Lorenzo P. Gupcer, plaintiff in error, vs. ROBERTSON 
Bates eé al., defendants in error. 






The act of congress, making the land upon which whisky is distilled lia- 
ble for the taxes due the government for the distillation, does not ap- 
ply to a case where the distillation is by one upon the land of another 
without his knowledge or consent. 








Taxes. Lien. Revenue laws. Before Judge UNDER- 
woop. Murray Superior Court. September Term, 1873. 


















Lorenzo P. Gudger brought ejectment against Robertson 
Bates and Leonard E, Cline, for lot of land three hundred and 
ten, tenth district, third section, of Murray county. The de- 
fendants pleaded not guilty and title in their lessor, Joseph 
Phillips. He, on motion, was made a co-defendant. 

The facts presented by the testimony were as follows: One 
Jarrard Johnson, about the year 1852, leased the land in con- 
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evidence, and as the court certifies, the fact thus stated was 
not denied. It was a question for the court to determine un- 
der the testimony. 

3. It was in evidence that the property levied on had been 
claimed by A. J. Bray; that the chief creditor, Ford, who 
represented plaintiffs in error, had agreed with the claimant’s 
counsel that if the claim was withdrawn, and the property 
allowed to go to sale, their fee should be paid out of the pro- 
ceeds of a certain part of it, which was admitted, when the 
agreement was made, to belong to the claimant. It did not 
appear what that property, so admitted to belong to the claim- 
ant, was worth, nor what the fee of counsel was. On this 
state of facts, the court directed $25 00 to be retained in the 
sheriff’s hands, subject to a trial by a jury, as to the claim of 
the attorneys for their fee. All this could be settled satisfac- 
torily by a jury. The attorneys, by special agreement, were 
to have their claim paid out of the fund. That fund was in 
court, and all parties before it who had an interest in the 
money. Nobody could be hurt by the direction the court 
gave to this branch of the case, and a jury could adjust the 
very question the parties had agreed to. Of course, the fact 
as to such an agreement having been made, the amount of the 
fee, and any other matter legally affecting the question to be 
determined, were proper for consideration by the jury. 

4, After the court had heard all these questions, pronounced 
upon them, and announced its judgment for the appropria- 
tion of the fund, it was proposed to tender an issue denying 
the lien of the oldest fi. fa., and to set up that the plaintiff 
therein had not, in fact, done the work on which his claim was 
founded. The court refused to allow this, on the ground that 
the case had been heard and was disposed of. We do not 
know that the record shows exactly how the case proceeded 
whilst being heard by the court. The judge certainly under- 
stood that the whole matter was before him for adjudication ; 
that all the rights of the parties, as they might stand upon a 
full hearing, were then to be passed upon. After he had 
given this hearing to the parties, and decided every question, 
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even to the disposition of the fund, the further right was 
asked to be let in to deny the validity of the claim of one of 
the contesting creditors. No reason was stated why this was 
not done before the judgment of the court was pronounced, 

* and no information given that if the parties lost on the 
grounds they had taken, they had another. Had they done 
this, doubtless the court would have heard all the questions at 
once. It was a matter with the court whether it would allow 
the case to be opened at that stage, and we cannot say there | | 
was an abuse of discretion. Had the proposition to contest | 
further the claim which had been allowed been supported by 
affidavit, it would have presented a strong case to the court, 
espeeially if coupled with good reasons for not sooner present- 
ing that ground. But the court had all before it—could see 
and understand the reasons upon which it acted as to that 
question better than we possibly can. 

Judgment affirmed. 



















Lorenzo P. Gupeer, plaintiff in error, vs. RoBERTSON 
Bates ef al., defendants in error. 






The act of congress, making the land upon which whisky is distilled lia- 
ble for the taxes due the government for the distillation, does not ap- 
ply to a case where the distillation is by one upon the land of another 
without his knowledge or consent. 








Taxes. Lien. Revenue laws. Before Judge UNDER- 
woop. Murray Superior Court. September Term, 1873. 






Lorenzo P. Gudger brought ejectment against Robertson 4 
Bates and Leonard E, Cline, for lot of land three hundred and 
ten, tenth district, third section, of Murray county. The de- 
fendants pleaded not guilty and title in their lessor, Joseph 
Phillips. He, on motion, was made a co-defendant. 
The facts presented by the testimony were as follows: One 
Jarrard Johnson, about the year 1852, leased the land in con- 
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troversy from Joseph Phillips for three years. Johnson re- 
mained in possession until the year 1869, without any further 
contract. During the years 1865, 1867, 1868 and the sum- 
mer of 1869, without the knowledge of Phillips, he carried 
on the business of a distiller on said land. He bécame liable, 
under the revenue laws of the United States, for taxes to the 
amount of $125 00, and a penalty of $19 20. A warrant of 
seizure was issued by the United States tax collector for the 
taxes and penalty aforesaid, and said land sold thereunder. 
Plaintiff became the purchaser at said sale, receiving a deed 
executed by the officer aforesaid. Phillips held under a grant 
from the state of Georgia. 

The court charged the jury, that the purchaser at said sale 
only acquired such interest as Johnson had in the land; that 
if Phillips held the title to the land, the fact that his tenant, 
Johnson, distilled spirits thereon, without his knowledge, 
would not render the same liable for taxes due to the United 
States by Johnson, and that said taxes would create no lien on 
said land, except'so far as any interest Johnson might have in 
it was concerned, 

The jury found for the defendants. The plaintiff excepted 
to the aforesaid charge, and assigns error thereon. 


D. A. WALKER, by J. E. Saumare, for plaintiff in error. 


Jounson & McCamy, for defendants. 


McCay, Judge. 


It is true that the act of congress of 1867 (United States 
Statutes, volume 14, 480,) does provide that the tax due from 
a distiller shall be a lien on the tract of land on which the 
distillery is situated. But the provisions of the same act, in 
_ reference to the license and the requirement that the owner of 
the land shall consent to this lien, together with the provis- 
ions of the act of 1868 on the same subject, clearly indicate 
that it was not the intent of congress to declare this lien to 


exist in cases where the still was upon the land of another 
4 
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without his knowledge or consent. Such a provision would 
be so contrary to the principles of justice that it should re- 
quire the very plainest language to establish it—language that 
would meet the very case, and not, as is the case in this act, 
mere general words. We incline to think that when the act 
says a lien on the land, it only means a lien on the interest of 
the distiller in the land and the interest of the party signing 
the consent, at the time of the license. 

In this country, where there is so much unseated land, the 
owners of which live at a distance, such a provision would be 
so unjust, so open to be used as a fraudulent means of steal- 
ing land, and so unfair that we feel sure such was not the in- 
tent of congress. Even in the case of illegal distilling, the 
act of 1868 only forfeits the land of one other than the dis- 
tiller, in case he knows of the illegal distillation on his land. 
As this is a worse offense than failing to pay the tax, the 
inference is a fair one that the lien of the tax on land not be- 
longing to the distiller, only extends to the case of one who 
has consented that his land shall be so charged as provided by 
the act itself. And we the more readily come to this conclu- 
sion, because of the various provisions made, in case the land 
is under mortgage, or in litigation, ete. 

Judgment affirmed. 


Cuar es McCoy, plaintiff in error, vs. THe State oF 
GeorGIA, defendant in error. 


1. It was not error in this case that the court refused to receive the ver- 
dict first reported by the jury, finding the ‘* defendant guilty as acces- 
sory afier the fact.”’ 

2. Nor was it error to direct the jury to return to their room, and if they 
found a verdict, it must be a verdict of guilty or not guilty. 

8. On the trial of an indictment charging a defendant as principal, he 
cannot be convicted as accessory after the fact. 

4. Under the testimony in the record, we do not think the judge trying 
this case abused his disc:etion in refusing to set aside the verdict. 


: 
| 
\ 
| 
. 


Ft Poe nah ieee 


* 
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Criminal law. Accessory. Verdict. Practice in the Su- 
perior Court. New trial. Before Judge Hopkins. Fulton 
Superior Court. October Term, 1873. 


Charles McCoy was jointly indicted with Clem Harris, 
Dred Darden and Floyd Reed, for the offense of larceny from 
the person, alleged to have been committed upon the person 
of C. V. Furlow, on November 29th, 1873. He was sepa- 
rately tried. : 

The jury returned a verdict finding him guilty as an ac- 
cessory after the fact. The court refused to allow the verdict 
to be received, and instructed them that it was not in form, 
and that if they found a verdict in the case, it must be gen- 
erally guilty or not guilty. The jury, upon further delibera- 
tion, found the defendant guilty, and recommended him to the 
mercy of the court. There was sufficient evidence to support 
the verdict. 

The defendant moved for a new trial because the verdict 


was contrary to the law and the evidence, and because the 
court erred in instructing the jury, under the circumstances 
aforesaid, as to the form of their verdict. The motion was 
overruled, and defendant excepted. 


GARTRELL & STEPHENS, for plaintiff in error. 


Joun T. GLENN, solicitor general, for the state. 


TRIPPE, Judge. 


1. The defendant was jointly indicted with three others for 
larceny from the person. The jury first came in with a ver- 
dict finding the defendant “guilty as accessory after the fact.” 
The court directed them to return to their room, and if they 
found a verdict it must be guilty or not guilty. The verdict 
was rightly rejected by the court, because it was an illegal 
verdict under the indictment, as will be seen presently. 

2. The verdict being an illegal one, the court had the 
power, and it was its duty to reject it, and to give the direc- 
tions that were given: Williams vs. The State, 46 Georgia, 647. 











ATLANTA, JANUARY ‘TERM, 1874. 289 


McCoy vs. The State of Georgia. 





3. Was the verdict illegal? “An accessory after the fact 
is a person who, after full knowledge that a crime has been 
committed, conceals it from the magistrate, and harbors, as- 
sists or protects, the person charged with or convicted of the 
crime:” Code, section 4308. This court has twice decided 
that on an indictment charging a defendant as principal in the 
first degree, or as the actual perpetrator of the crime, he can- 
not be convicted as principal in the second degree: Washing- 
ton vs. The State, 36 Georgia, 222; Shaw vs. The State, 40 
Georgia, 120. Granting, ex gratia, that in misdemeanors 
there may be accessories, on which, see Lewis vs. The State, 
33 Georgia, 137, or that the accessory may be put on trial 
before the conviction of the principal, see Smith vs. T he State, 
46 Georgia, 298—not even then, under the principle on 
which the decision in Washington vs. The State is put, could 
the defendant be convicted as accessory upon an indictment 
charging him as a real actor and perpetrator of the crime. In 
that case the ground on which the decision was placed, to-wit: 
that a defendant who is charged as the perpetrator of the 
crime, cannot be convicted as principal in the second degree, 
is “for the obvious reason that the accusation does not notify 
him that he will be held responsible for such acts as will make 
him a principal in the second degree, and therefore he is taken 
by surprise at the trial,” and “that he will have had no notice 
that he will be required to meet such evidence or be prepared 
to rebut or explain it.” This will apply to the ease of an 
accessory as well as that of a principal in the second degree. 
An examination of the sections defining the two classes of of- 
fenders will show this at once. Without determining whether 
there can be an accessory in misdemeanors, we say that under 
this indictment the first verdict returned by the jury was il- 
legal, and was properly rejected by the court: 7 C. & P., 575. 

4. Upon a second consideration of the case the jury returned 
a verdict of guilty, and the court refused to set it aside on the 
ground taken in the motion for a new trial, that it was con- 
trary to the evidence. This is one of that numerous class of 
cases wherein all we have to say on this point is, that we do 





SUPREME COURT OF GEORGIA. 








McRae vs. The State of Georgia. 





not think it was such an abuse of discretion as to call for the 
interference of this court. 
Judgment affirmed. 


Tuomas E. McRag, plaintiff in error, vs. Toe STATE OF 
GeoreiA, defendant in error. 


1. A motion was made for a continuance on the ground of the absence 
of two witnesses, who had been subpcenaed ; there had been no call of 
the witnesses, and on the call being ordered by the judge, one of them 
came into court. The judge announced that the court would continue 
the ensuing week, and tendered the movant an officer with an order 
to send and bring the absent witness into court, which was declined by 
defendant: 

Held, that it should clearly appear that the offer of the court would have 
been of no avail to the defendant before the verdict should be set aside 
on the ground of the refusal of the continuance. 

2. Nor is it a ground for a new trial that the judge, in overruling the 
motion, remarked that the court was satisfied, from the manner of the 
defendant, that the motion was made for delay. 

3. It is not error for the court to say, in the charge to the jury, that ‘‘ the 
assertion of counsel as to the opinion they entertain of the effect of 
the evidence, however strong'y asserted, is not evidence.’’ Such a 
statement not only declares a correct principle, but in the present case 
it does not appear whether the remark was intended to apply to coun- 
sel for the state or for the defendant. 

4. If the court charge the correct rule as to the credibility of witnesses, 
to-wit: that all witnesses are presumed to be credible unless impeached 
in the mode prescribed by law, and either party desires the modes of 
impeachment to be specified, a request should be made to that effect. 

. It is not error for the court to charge the jury, in a criminal case, that 
they ‘‘are judges of the law and the facts so as to enable them to ap- 
ply the law to the facts; but it is the province of the court to construe 
the law and give it in charge, and of the jury to take the law as given 
and apply it to the facts as found by them, and to bring in a general 
verdict.”’ 

. Though the charge of the court on atrial for murder may, in some 
respects, be objectionable as to that particular crime, yet if it be not 
so as to manslaughter, and the jury find a verdict for voluntary man- 
slaughter, which is fully supported by the evidence, even if taken in 
connection with the statement of the defendant, made to the jury at 
the trial, the verdict should not be disturbed. 
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Criminal law. Continuance. Evidence. Attorneys. Wit- 
ness. Charge of court. Jury. New trial. Before Judge 
Bartverr. Wilkinson Superior Court. October Term, 
1873. 
McRae was placed on trial for the murder of Green Porter, 
alleged to have been committed in August, 1871. The de- 
fendant pleaded not guilty. When the case was called, he 
moved for a continuance on account of the absence of two 
witnesses, Jacob Lassiter and Wash Baum. Upon call, the - 
first came into court. The showing as to the latter was as 
follows : , 

He expects to be able to prove by Wash Baum, who is ab- 
sent, that deceased told him, the morning after Lassiter saw 
him waylaying the yard of defendant, that he was there look- 
ing for defendant the night before, and intended to kill him ; 
that the motion was not made for delay ; that he will exercise 
all diligence in having the above named witness at the next 
term of this court; that the waylaying of his yard was about 
a week before the killing; that the present residence of Wash 
Baum is unknown to deponent; that the said Wash Baum has 
been subpeenaed, and deponent has used every effort in his 
power to have him present; that he does not know where he 
now is; that he is not absent by his procurement, and that he 
expects to have him here at the next term of the court; that 
when last heard from, a few weeks ago, he was in Macon, 
when he sent him word to be present at this term of the court. 

The court overruled the motion, and remarked, in so doing, 
in the presence of the jury, that the court was satisfied, from 
the manner of the defendant, that the motion was made for 
delay. 

The defendant excepted to said decision and to the accom- 
panying remark, 

The state submitted the following testimony : 

Huxpau Porter says: I know defendant; knew him in 
1871; my husband is dead; defendant killed him in Wilkin- 
son county, Georgia, on the fourth Friday in August, two 
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years ago; killed him with a double-barrel shot gun; I was 
sitting at the door at the time; deceased lived on defendant’s 
plantation at the time of killing; defendant came by where I 
was sitting, went to a low place of the potato patch fence, got 
over and went within five potato rows of deceased ; defendant 
said, “Green ;” deceased said, “ Yes, sir;” defendant said, “I 
told you, Green, to leave my place;” as he said that, he up 
with his gun and shot him; he then turned and went back; 
walked down the road, looked back and saw Green falling, 
and said, “ Now, God damn you, you'll leave;” deceased was 
in his own potato patch; deceased had nothing in his hands, 
not even his pocket knife; defendant shot once with a double- 
barrel shot gun; defendant died immediately ; did not see him 
breathe nor hear him speak ; it is a quarter of a mile from my 
house to defendant’s; defendant came from behind my house, 
not in the direction of his house; he was in the habit of going 
out into his plantation during the day ; saw him once or twice 
a week; saw him that day at dinner at my house; never saw 
him with a gun at any other time; he walked along the road 
that evening; went through my yard, which is open to the 
road ; passed within fifteen or twenty feet of me; had his gun; 
said nothing to me; this was near my house; potato patch 
was on the other side of the road from my house, a little to 
one side; about thirty yards from my house to where deceased 
was killed; there was nothing to keep me from seeing defend- 
ant; saw no one but defendant; Jinnie Boatwright was in the 
house that set in the potato patch; the two houses fronted each 
other, perhaps thirty yards apart, nearly opposite; don’t know 
where Jinnie was; could have seen her if she had been in the 
door; I saw Jinnie in the yard about her house, looking over 
in the patch at deceased; when I raised the alarm about my 
husband’s death, defendant was going up the road just above 
the house where I saw Jinnie; I saw the gun after I went to 
defendant’s; knew it; deceased had his hands in his pockets 
when shot, looking for watermelons; doing nothing else; could 
have heard deceased if he had said anything; he had not been 
long in the patch; deceased had been working for defendant; 
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knew of no difficulty between them; never heard of one; 
didn’t know defendant was mad with him until he killed him; 
deceased was shot in the left side; defendant had his gun when 
he came to my house at dinner; asked where deceased was; 
he came that evening from behind my house; as deceased re- 
plied to defendant, he turned his side towards defendant, and 
defendant shot; defendant did not take his gun from his shoul- 
der until he said what he did to deceased; deceased had no 
weapons; I examined him. 

JINNIE Boatwricut testified: Deceased was killed on 
Friday ; defendant killed him; I saw him; was standing in 
the front door of my house; defendant got over the fense a 
few rows from deceased ; stepped down to get opposite de- 
ceased to shoot him; remembers deceased saying nothing ; he 
was standing with his hands down when he was shot; saw 
defendant coming down the road with his gun; went to the 
door to see where he was going; the house I was in was nearest 
the potato patch ; defendant, after shooting, went up the road ; 
saw deceased after he was killed ; had no weapon in his hands 
or about his clothing; did not hear him say anything cross to 
anybody at the time he was shot ; nobody was there but Hul- 
dah and me; saw deceased when he was shot; didn’t hear 
him speak after he was shot ; Huldah was sitting in her door; 
saw defendant get over the fense; passed alongside the fense 
to get in the big road ; I went to see which way he.was going; 
he soon passed my house; he often passed my house with a 
gun; defendant went three or four paces before he stopped, 
and then spoke to deceased, whom he was facing; deceased 
was coming into the road; he was coming on when I was 
standing in the door; am certain I saw them both when de- 
ceased was shot; he fell right away when shot ; he said noth- 
ing; it was a little after sunset; deceased had his thumbs in 
his pocket when shot; did not hear him say that defendant 
could not make him leave there; deceased was working in the 
neighborhood ; defendant was standing within five or six 
yards of deceased when he was shot; I am no kin to deceased ; 
we were good friends; had three children by deceased; de- 
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fendant was about fifteen feet from the road and same distance 
from deceased when he was shot. 

Moxie Baum says: I was one hundred and fifty yards 
from Huldah’s house when defendant passed Rildah’s house 
with a gun.on his shoulder; heard the firing; saw deceased ; 
he was dead. Jinnie Boatwright staid in same house with 
deceased ; when I got there no one was there but Jinnie and 
Huldah; never saw defendant with a gun that year, before 
that day. 

Hu.pau Porter, recalled, says: Did not say to Mr. Cass 
that Jinnie Boatwright did not see the killing, and that no 
one but I saw it; deceased had no gun of any description at 
that time. 

Dr. A. H. CumMinea says: Saw deceased after his death ; 
death resulted from gun-shot wound through heart; it was 
large; I judge it was done by shot-gun. 


EVIDENCE FOR DEFENSE, 


JAcoB LAssITER says: Was at defendant’s a week or two 
before the killing; saw deceased there with what he took to 
be a gun, inside of defendant’s yard ; thinks it was a gun ; it 
was between bed-time and midnight ; defendant had just got- 
ten up and gone into the house ; deceased was standing about 
. twelve feet from the piazza, on west end; I was lying on the 
east side ; defendant had been lying on east side of piazza, and 
had gotten up and gone into the house ; defendant was in the 
habit of lying there on the fore part of every night; his going 
awoke me, and I then saw deceased; when he got there he 
stopped long enough for me.to make him out; he said noth- 
ing; I did not speak to him; I became a little doubtfal of 
the position I was in; he went out of the gate towards where 
he lived; I heard deceased speak to Wash Baum that night ; 
I followed him up there; heard no names called ; heard him 
as he started off; deceased answered to his name; had been 
working for defendant, and stayed two or three weeks; de- 
fendant and I are as intimate as any man J labor for; defend- 
ant manifested no concern about sleeping in the piazza; saw 
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deceased stop after he came in; he then passed towards the well 
furty or fifty yards off; cut around to west end of the house ; 
he was about twenty-six feet from me; stood there about three 
or four minutes; I looked straight at him; think the moon 
was shining, not positive; uses glasses; can see as well at 
night as ever; deceased was dark colored; had on no coat ; 
was barefooted ; I examined tracks the next day ; am satisfied 
they were his tracks; never measured his feet; no peculiar 
marks about them; was fully satisfied it was deceased from a 
conversation between him and defendant that morning; I 
watched him; defendant said to deceased, “ I want you to go 
away from here, Green ;” didn’t seem angry ; deceased went 
off mumbling ; no difficulty that I knew of about work ; Wash 
Baum is black ; deceased was chunky ; I could see him well 
enough to know who he was; might have been a stick in his 
hand; thought it was a gun; had it on his left arm; as he 
started off he threw it on his shoulders; had known deceased 
several years ; had worked with me; I had no gun or pistol; 
I walked after him; there was nothing to harm me; went 
within thirty feet of them; Baum’s house is three hundred or 
four hundred yards off; a tree was between defendant and me 
then; he had then in his hands whatever he had; couldn’t 
see the lock; it was a mighty long stick, if a stick; I fol- 
lowed the man without saying anything to defendant; I was. 
not afraid of him; could keep shade between me and him; 
never told defendant until after killing; deceased didn’t talk 
like leaving that morning. 

Tuomas Cass says: Was at the place the day deceased was 
killed ; saw Huldah Porter there; it was between four and 
ten minutes afier the gun fired ; Huldah said she didn’t know 
whether defendant or the black man killed him; said no one 
saw it but her; was at Burk’s, and was going to Irwinton 
that day ; Burk lives four to six miles below defendant; left 
Burk’s after breakfast, and got home about dark ; didn’t come 
in a hurry; stopped at houses; it was a little in the night; 
stopped at defendant’s ten or fifteen minutes, also at Hat- 
field’s; hadn’t ate dinner when at Hatfield’s, | 
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DEFENDANT'S STATEMENT: Had deceased employed for 
the year by the month; in July he abstracted the labor from 
my farm; he was under written contract for himself and hands; 
in August I employed two hands; he ran them off; it was im- 
possible for me to employ labor; I had, time and time again, 
ordered him from my place; it was impossible to get rid of 
him; I employed counsel to have him removed ; he was com- 
mitted ; gave bond and was released ; I inquired by what pro- 
cess I should now proceed ; was told to take a pole and thrash 
him out; I observed that he would not take a thrashing; on 
Friday morning took my gun and dogs as usual in going to 
the hands, and thought I would kill some birds, of which 
there were a great many. As I passed Lewis Parks’ house 
saw deceased with his head around the corner of the house ; 
when I went into where he resided he was in the potato patch ; 
I walked to the fense; when he discovered me he asked me 
what I wanted ; I asked him if I had not requested him to 
leave my premises several times ; he said, “ I will leave when 
I get ready.” He came from the back of the potato patch ; 
came meeting me; I said, “Green, hush! I have tried to jus- 
tify this matter by law,” and he approached me with his right 
hand in his pocket after I bade him stop, and knowing his 
nature and character, I shot. 


The jury found the defendant guilty of voluntary man- 
slaughter. A motion was made for a new trial upon the fol- 
lowing grounds: 

1st. Because the court erred in overruling the motion for a 
continuance. 

In reference to this ground the presiding judge states in his 
certificate to the bill of exceptions, that he offered to defend- 
ant’s counsel the services of a bailiff to bring the witness, 
Baum, into court, announcing his intention to continue the 
term during the succeeding week. This proposition was de- 
clined. 

2d. Because the court erred in refusing to charge, “that the 
jurors are judges of the law as well as of the evidence, and it 
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is their privilege to construe both,” and in charging “that the 
jury are the judges of the law and the facts, so as to enable 
them to apply the law to the facts and bring in a general ver- 
dict, but you, gentlemen, have no right to make the law; the 
law is laid down in the Code. It is the province of the court 
to construe the law and give it in charge, and of the jury to 
take the law as given, apply it to the facts as found by them, 
and bring in a general verdict.” 

3d. Because the court erred in refusing to charge, “that 
while it is the duty of the court to give in charge to the jury 
the law, it is the right of the jury to construe the law as well 
as the evidence.” 

4th. Because the court erred in charging as follows: “The 
assertions of counsel as to the opinions they may entertain, or 
the effect produced on the minds of counsel by the evidence, 
however strongly asserted, are not evidence before the jury, 
and should not be considered as evidence.” 

5th. Because the court erred in charging the jury, “ that all 
witnesses are presumed credible and entitled to be believed, 
unless impeached by the modes pointed out by law,” without 
pointing out what those modes were, it being important to the 
defendant that the jury should be so instructed. 

6th. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and defendant excepted. 


F. CuamBers; W. A. Lorton, by brief, for plaintiff in 
error. 


J. W. Preston, solicitor general, for the state. 


TRIPPE, Judge. 


1, The crime of which the defendant (plaintiff in error,) 
stands convicted, was committed more than two years before 
the trial. The judge certifies that ‘“ when the case was sound- 
ed, the defendant, without having his witnesses called, moved 
for a continuance. The court requiring the witnesses to be 
VoL, Lu. 20. 






























RSPR ETA BOLT By 6c 















~ 


SUPREME COURT OF GEORGIA. 


McRae vs. The State of Georgia. 


298 








called, Jacob Lassiter and another witness came into court. 
The judge offered to furnish a bailiff to send and bring the 
absent witness, Baum, into court, having announced the inten- 
tion to continue the term the following week. Defendant’s 
counsel declined to send for the witness.” The continuance 
was then refused. The action of the court does not leave the 
defendant much ground of complaint. There was no reason 
why he should not have accepted the offer made to send for 
the witness. An officer was tendered and time proposed to be 
given. If the witness could not have been found after the 
effort was thus made, a different- question would have then 
been presented. But the refusal of the defendant to make 
the effort, when taken in connection with the fact that he had 
made the motion for a continuance on the ground of the ab- 
sence of several witnesses, when all but one came into court 
on being called, very strongly supports the court in refusing 
the continuance, and relieves the refusal from the charge of 
being an abuse of discretion. When parties decline to avail 
themselves of the aids which the courts tender, for the purpose 
of disposing of the business before them, it should be made to 
clearly appear that the offer would be of no avail to the one 
refusing, before a verdict should be set aside, on the ground 
that a whole term was not given. 

2. Nor do we think that the remark of the court, to-wit: 
that it was satisfied from what had occurred in connection 
with the motion, that it was made for delay, authorizes the 
setting aside the verdict. That was doubtless the ground on 
which the refusal was based, and there was strong reason for 
so believing. It was not error to give the reason for the 
judgment pronounced. 

3. The assertions of counsel as to the opinion they enter- 
tain of the effect of the evidence, however strongly they may 
be made, are not evidence, and it is not error for the court so 
te say to the jury. It would be but a statement of an unde- 
niably correct principle, and might often be a prudent warn- 
ing to the jury. It is the duty of a jury to listen to the ar- 
gument of counsel, but for the evidence they must look to the 
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witnesses and the other testimony in the case. As to the ef- 
fect of the evidence, after all the light that may be thrown 
upon it by the argument and the charge of the court, it is to 
be determined by the reason and judgment of the jury. It 
may be added, that so far as it appears from the record, it is 
not shown whether the remark complained of was intended 
by the court to apply to counsel for the defendant or for the 
state. | ; 
4, The charge of the court as to the credibility of witnesses, 
to-wit: that all witnesses are presumed to be credible unless 
impeached in the mode prescribed by law, was correct. If 
either party desire the modes of impeachment to be pointed 
out or specified, a request to that.effect should be made. In 
this case any impeaching testimony that was introduced was 
admitted for the purpose of impeachment, and in the mode 
prescribed by law. That mode of impeachment was adopted, 
allowed, and was before the jury, and so understood, as one 
of the modes prescribed by law. If there was anything spe- 
cial in the case which would have made it proper that the 
jury should have been particularly charged upon it as a guard 
against being misled, it should so be made to appear in the 
record, and the attention of the court should have been called 
to it. 
5. According to several decisions made by this court, it was 
not error for the court to charge, in a criminal case, that “the 
jury are judges of the law and the facts, so as to enable them 
to apply the law to the facts; but it is the province of the 
court to construe the law and give it in charge, and of the 
jury to take the law as given and apply it to the facts as 
found by them, and to bring in a general verdict :” Anderson 
&. The State, 42 Georgia, 9; Oneil vs. The State, 48 Ibid., 66. 
6. The indictment in this case was for murder. The ver- 
dict was voluntary manslaughter. A portion of the charge 
on the subject of murder may have been, on close criticism, in 
some respects objectionable. Those portions are not given by 
the reporter in the statement of the case, nor is it necessary to 
state them here. But no exception is taken to the charge on 
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the subject of manslaughter, which was also fully submitted 
to the jury. The verdict is strongly supported by the evi- 
dence, even if taken with the statement made by the defend- 
ant to the jury at the trial. This being so, although there 
might have been some error in the charge as to another crime, 
not found by the jury, and which could not have misled them 
in the verdict that was rendered, we do not think we are called 
upon to set aside the verdict, and to grant a new trial. 
Judgment affirmed. 


BensAMIN O. KEATON, trustee, et al., plaintiffs in error, vs, 
Leonipas A. JORDAN, defendant in error. 


1. In 1851, K. made his will, providing that at his death all the property 
he should be possessed of should be divided into five shares. He dis- 
posed of these shares to his grand-children, but provided that their 
parents, his sons and daughters, should have the use and control dur- 
ing their lives. In 1854 he delivered to his sons and daughters -cer- 
tain parcels of land, valuing the land given to each at $8,000 00, and 
taking written papers, duly sealed and witnessed from each, acknowl- 
edging that they had received the property described ‘‘as part of my 
portion of his’’ (the father’s) ‘‘ estate under his will, and which I am 
to hold as his will directs after his death, and which is to be taken and 
considered as a part of my portion directed to be given me by the will 
aforesaid.’’ The father caused these papers to be duly recorded in the 
record book of the clerk’s office of the county where the lands were 
situated. In 1859 one of the sons sold his land to his brother, W. 
In 1862, W. sold his tract, as well as that he bought from his brother, 
to J., who bought withont notice of any defect in W.’s title, except the 
constructive notice arising from the record of the several papers taken 
by the father from the son, and by him recorded at the time he deliv- 
ered them the possession. The sons have both died, one leaving chél- 
dren. The father is still living: 

Held, as against a purchaser from the son the father is estopped from 
setting up any title to the land inconsistent with that described in the 
written acknowledgment taken by him from the son, and by him put 
upon record, 

2. J. got from the son such title and such right to the land_as is described 
in said papers so duly recorded, as belonged to the sons, according to 
the legal tenor and effect of said papers. 
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3. The legal effect of the said recorded papers is that the sons took the 
property described as an advancement, and as their own property, with 
the condition attached that they should hold it subject to the disposi- 
tion their father might make of it by his will and at his death, which 
condition was repugnant to the grant and void. 

4. The understanding or agreement, if there was any such, between the 
father and the sons, that the reference in the receipts or acknowledg- 
mets to the father’s will, was not to the will, as a will, but only as a 
paper describing the nature and extent of their title to the property 
received, whatever might have been its effect between the parties, can- 
not affect a purchaser from the sons who has a right to stand upon the 
legal effect of the papers, taken by the father, as the measure of the 
sons’ title. 


Will. Receipt. Estoppel. Parent and child. Advance- 
ment. Notice. Record. Trusts. Before Judge StRozER. 
Dougherty Superior Court. April Adjourned Term, 1873. 


On the 4th day of January, 1851, Benjamin O. Keaton 
executed in due form of law his will, by the first item of 
which he provides for the division of his entire estate into 
five equal lots or shares, and by the second and third items he 
sets apart two of said five shares, one to each of his two sons, 
Benjamin W. Keaton and William W. Keaton, vesting the 
fee in his grand-children, with power to his two said sons to 
manage and control said property during their natural lives, 
using the proceeds and profits for themselves, and for the sup- 
port, maintenance and education of their children, and at the 
death of said sons all to go to the children.- By another sub- 
sequent item he provides that in the event of the death of 
either, without children or wife, then the share of that one 
was to go to his grand-children, each family of them to take 
share and share alike, and in the event either of said sons left 
a wife with surviving children, then the wife to control for 
the children in the same manner as the husband did until 
her death or marriage. There were other items not directly 
bearing on the issues in the case. Said Benjamin O. Keaton, 
after executing said will, to-wit: on the 30th December, 1854, 
delivered to one of said sons, William W. Keaton, a large 
amount of real and personal property, embracing lots of land 
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numbers seventy-nine and eighty, in the second district, and 
number four hundred and twelve, in the first district, of said 
county, valued at $8,000 00, and took from said William W. 
Keaton the following instrument in writing: 


“The following negroes, to-wit: * * * * Also those 
three lots of land distinguished by the numbers seventy-nine 
and eighty, in second district, and four hundred and twelve, 
in the first district, of Dougherty county, and valued at $8,000, 
which I receive from my father, Benjamin O. Keaton, as a 
part of my portion of his estate under his will, and which 
I am to have and to hold as his will directs, after his death, 
and which is to be taken and considered as a part of my por- 
tion of said Benjamin O. Keaton’s estate, directed to be given 
me in the will aforesaid. Albany, December 30th, 1854. 

(Signed) “Ww. W. KEATON ; 
“Signed in the presence of William W. Cheever. 
“YoueL G. Rust, Notary Public. [1.s.]” 

Recorded in the clerk’s office of the superior court, 19th 

January, 1855. 


And on the 7th June, 1854, said Benjamin O. Keaton 
had. taken just such a writing from his son, Benjamin W. 
Keaton, except that it was for different personal property, and 
for lots four hundred and twenty-one, in the first district, 
and four hundred and forty-one, and two hundred and 
eighty, in the second district, of Dougherty county, and 
known as the “ James Keaton place,” valued at same price, 
$8,000 00, signed by B. W. Keaton, and witnessed by Marx 
Smith and John Jackson, J. I.C. Recorded in clerk’s office 
superior court, August 5th, 1854. 

On the Ist day of June, 1856, said Benjamin O. Keaton 
sold, and executed a deed in fee simple to said sons, William 
W. and Benjamin W. Keaton, eight hundred and eighty- 
eight acres of land adjoining the said lots in dispute, makipg 
a settlement, when added to the fifteen hundred acres in dis- 
pute, of two thousand three hundred acres. On the 15th De- 
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cember, 1859, William W. Keaton executed a deed in fee simple 
to Benjamin W. Keaton, of all his interest in the lands in dis- 
pute and others. On the 3d December, 1862, Benjamin W. 
Keaton executed a deed in fee simple to Leonidas A. Jordan 
to said lands in dispute, with other lands adjoining, aggrega- 
ting two thousand four hundred and. thirty-nine acres, of which 
Jordan took possession. William W. Keaton had, before this, 
taken possession of lands in Baker county, which in part he 
obtained from Benjamin W. Keaton for his interest in the 
Dougherty county lands. Benjamin W., after his sale to Jor- 
dan, bought and settled upon two thousand seven hundred 
acres of land in Early county. In the first part of the year 
1862, William W. Keaton died, leaving neither wife nor chil- 
dren, and about Christmas eve, 1868, Benjamin W. Keaton 
died, on the Early county place, leaving a wife and three or 
four children—plaintiffs in error’ About one year thereafter 
said widow intermarried with J. E. Hightower, who after- 
wards became the guardian of said Benjamin W. Keaton’s 
children—all minors. Said Benjamin O. Keaton had, besides 
said two sons, a daughter and a younger son. The daughter 
intermarried about 1850 with W. W. Keridrick, and died 
about 1868, leaving five children, all minors at the institution 
of this suit, and plaintiffs.in error therein, by their trustee, 
Benjamin O. Keaton. About the year 1869, the father of 
these children, W. W. Kendrick, also died. 

Thus stood the parties and their titles to the land in dis- 
pute at the commencement of suits in ejectment in November, 
1869, by Benjamin O. Keaton, trustee for the children of W. 
W. Kendrick, and J. E. Hightower, as guardian of the chil- 
dren of Benjamin W. Keaton, in Dougherty Superior Court, 
vs. Leonidas A. Jordan. Pending said ejectment suits, and 
in the month of September, 1870, said Jordan filed his bill 
in said court for relief, ete., against said plaintiffs in ejectment, 
praying a discovery and injunction, which injunction was 
granted by the judge of said court until the hearing, and to 
which bill Benjamin O. Keaton filed his answer, January 8th, 
1871, and upon this bill and answer, with the evidence that 





304 SUPREME COURT OF GEORGIA. 


Keaton e¢ al. vs. Jordan. 








follows, was the trial had, at April adjourned term, 1873. 
The bill set out, as exhibits, the deeds and receipts, as before 
set forth, and the suits in ejectment, and alleges that under 
said receipts and deeds a good and perfect title to said lands 
passed to Jordan from William W. and Benjamin W. Kea- 
ton, and that Benjamin O. Keaton had full knowledge of the 
trade at the time it was made, and not only made no objection 
to it, but approved it, and promised to bring in or send the 
back titles to Jordan, and that they were so brought or sent. 
The bill also set up that the funds paid by Jordan to Ben- 
jamin W. Keaton, went to purchase the lands in Early— 
two thousand seven hundred acres. It was agreed between 
the attorneys for complainant and defendants, that the answer 
of Hightower be dispensed with, as Benjamin O. Keaton, who 
had filed his answer, knew more of the matter than High- 
tower. Complainant’s bill prayed a decree for perpetual in- 
junction against the ejectment suits. 

Defendant’s answer denied the charges in the bill that there 
was any title in William W. and Benjamin W. Keaton in fee 
to said lands from him, by gift or otherwise, but alleged that 
they merely held them in trust for defendant’s grand-children, 
the plaintiffs in ejectment, and that the said lands were deliv- 
ered to said William W. and Benjamin W. Keaton by him, 
B. O. Keaton, under said receipts, with the terms in his then 
existing written will well known to them and thoroughly 
understood by them; that they received said lands in trust 
for said grand-children, and they so took and held them, 
and that he had no knowledge of their setting up a prior 
claim in themselves until the sale was made to Jordan in 
1862, and then not until the sale was made and completed, 
defendant refusing to recognize or consent to it. The answer 
further showed that three pine woods lots, first given to Ben- 
jamin W. Keaton in the receipt, were, at his request, changed 
and three lots in the oak woods substituted, and that said 
Benjamin W. received and took possession of them under the 
same trusts and Jimitations. Also denies the charge of hav- 
ing consented to the trade to Jordan, and of any conversation 
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with Jordan on the subject, or of consenting to the delivery 
of back titles; also, that he had no knowledge of the invest~- 
ment, so far as the Early county lands were concerned, and asks 
that complainant prove it; but answers that the Early county 
lands did not cost one-half of the lands in dispute, and was 
not now more than oge fourth their value; and denies the pur- 
chase of the stock with the funds of Jordan; also states that 
the will before alluded to and set out as an exhibit to the an- 
swer, was his will at the time, and is yet, and will be at. his 
death; that its terms, referred to in the receipts, were well 
known and fully understood at the time the receipts were ex- 
ecuted and the property delivered; that the said William W. 
and Benjamin W. Keaton so received the property under said 
receipt in trust as aforesaid, and so continued to hold it, so far 
as defendant knew, until the time aforesaid, in 1862. 

Said receipts, deeds and will, were all introduced in evi- 
dence, and Henry Turner testified that he was overseer upon the 
place in dispute for Benjamin W. and William W. Keaton in 
1855, 1856 and 1857; they treated the land as their own and 
claimed it as such, so far as he knew; Benjamin O. Keaton 
was frequently on the place, sometimes as often as two or 
three times a week, and must have known of the sale from 
William W. to Benjamin W. Keaton, but could not say that 
he ever heard him say the land belouged to them; only heard 
him say to them that the land he had given them and the land 
he had sold them would make them a splendid plantation ; 
also, that Benjamin W. Keaton built a good framed dwelling 
house, and made other improvements on his place, and gath- 
ered and sold crops as if the place were his own. 

Jordan testified, that not long after he bought said lands of 
Benjamin W. Keaton, Benjamin O. Keaton said to him that 
Wash had made a good trade, and that he (B. O. Keaton) 
would send him the back deeds to the land, and that he after- 
wards got them from Vason & Davis, Jordan’s attorneys, but 
could not say who gave them to Vason & Davis; that he had 
no notice of the said will and receipts, but never examined 


the records as to Benjamin W. Keaton’s title. 
© 
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Y. G. Rust testified for the defendants, that he drew and 
witnessed the receipt from William W. Keaton to Benjamin 
O. Keaton; they were both present at the time, and thinks 
the will was present; his reason for thinking so is, that when 
he drew the receipt, the terms of the will were understood by 
him, and as he never saw it before or afigr that time, thinks 
he must have seen it then, but of this he is not positive; that 
he drew the receipt by one of a similar kind. 

Henry Morgan identified the will, having drawn it for Kea- 
ton and witnessed it in 1851. 

Benjamin O. Keaton testified substantially to the facts sta- 
ted in his answer. Also, that there was, in the year 1862, 
about seven hundred acres of cleared land on the premises in 
dispute, which was worth, from that time to the trial, $3 00 
per acre per annum, in good money. 

The jury found for complainant, and a decree was accord- 
ingly entered. The defendants moved for a new trial upon 
numerous grounds, which are not set forth for the reason that 
the exception to the charge of the court presents substantially 
the issues of law made. 

The court charged the jury as follows: “If you should be 
of opinion, from the testimony, that Benjamin O. Keaton 
gave to his sons the lands in dispute, then he had the right to 
place upon it such limitation as the owner thought proper to 
reserve or place upon it. If you believe from the evidence 
that respondent placed his sons in possession of the premises 
to hold in trust for other persons, and the same was declared, 
and the sons accepted the gift, then the sons would hold as 
trustees for their cestui que trusts, and would be liable. Should 
you believe that the gift was made as above stated, if they 
sold the estate to an innocent purchaser—that is, without no- 
tice, either actual or constructive—then he would hold the 
property free from such trust; his title to the property would 
be good. 

“Tn order for a gift to be good, there must be an intention 
by the owner to give, an acceptance by the donee agreeable to 


its terms. A gift to a child may arise in this wise: where he 
® 
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has exclusive possession of lands belonging originally to the 
father, without payment of rent for the space of seven years, 
raises a conclusive presumption of a gift and conveys title to 
the child, unless there is evidence of a loan or a claim of do- 
minion by the father acknowledged by the child, or a dis- 
claimer of title by the child. What is the evidence on these 
points, applied to the law as thus given? Was there a gift in 
writing? And was there any trust reserved, and if so, did 
the trustee sell the property to a bona fide purchaser, or did 
the purchaser have actual or constructive notice of the trust ? 
Or did the son go into the possession of the land of his 
father, and he and his vendee hold the same for seven years, 
not being a loan? Did the father claim any dominion over 
it, and did the child acknowledge it? If so, and the com- 
plainant was notified, or had -notice of it, then complainant 
would be bound by it. But if the owner stood by and per- 
mitted complainant to purchase without the assertion of any 
dominion over it, and permitted complainant, under a pur- 
chase from his sons, to go on and make valuable improve- 
ments upon it, then he would be bound by such acquiescence. 

“In order for the record of an instrument to become notice 
to a party, it must be such an instrument as the law requires 
to be recorded. But if the property was given them in trust 
for a third person, and the same was in writing, or declared 
in writing, then they would hold as trustees for the cestui que 
trust, and could not divest his right to pursue the property, 
unless it was to a bona fide purchaser without notice of such 
trust. And such trust may be evidenced by any writings that 
show the intention of the party to create a trust.” 

The motion was overruled and defendants excepted. 


L. P. D. Warren; G. J. Wrieut, for plaintiffs in error. 


Lyon & Irvry, for defendant. 
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McCay, Judge. 


1. The object of this suit seems to be to set up a trust 
ereated under the will of a man who is not yet dead. This, 
as it seems to us, is absurd, since the maker of the will may 
or may not have such a will as this at his death. There is 
nothing, so far as we can see, to prevent him from revoking 
it at any time. The rights of the parties must, as it seems to 
-us, turn on the rights of Mr. Keaton, the maker of the will. 
Has the defendant got.a good title as against him ? 

2. When he put his sons in possession of this land and took 
from them and spread upon the records of the county the writ- 
ten acknowledgments of the nature of their rights, he and 
they, as against each other, and the privies of each, are estop- 
ped from setting up any title inconsistent with those papers, 
True, the father signed neither of them. But he accepted 
them from the sons as containing the description of the title 
they had. They are estopped by their deeds—writings signed, 
sealed and delivered. And the estoppel is mutual, as estop- 
pel by deed always is and ought to be: Cruise’s Digest, Title 
Estoppel by Deed, and the cases referred to. These papers 
are, in our judgment, to be treated just as if Mr. Keaton had 
signed them and sealed them himself. And this is eminently 
true in this case. He puts his sons in possession, and takes 
and puts upon record these deeds, as describing the title they 
had to the land. He stands by and sees them trade with each 
other about them, and finally sees them go into the possession 
of a third person. Is charged with notice of the possession 
of that third person, and therefore with notice of his claim to 
be a purchaser for value, and now, years after, he comes be- 
fore a court of equity asking that he be again restored to his 
original title. 

3. The question, therefore, is, what is the legal effect of 
these sealed declarations, rhade by the sons and accepted by 
him and recorded, as descriptive of their right? As we have 
said, he is bound by them as though he had written, signed 
and sealed them—as though he had conveyed to the sons the 





> 
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title they describe. And they are to be construed as though 
he had conveyed these lands to them “as part of their por- 
tion of his (my) estate, under his (my) will, and which (they) 
are to hold as (my) will directs after (my) death, and which 
is to be taken and considered as a part of (their) portion, di- 
rected to be given (them) by the will aforesaid.” The plain 
meaning of these words would be that they took thé property 
as an advancement, as their own, as their portion of his estate, 
or part of their portion. The reference to the will, if it has 
any legal meaning at all, is that, notwithstanding the delivery 
of these lands to the sons as their portion of his estate, the 
father has still the right to dispose of them by his will. This 
would make it an advancement and no advancement, a right 
and no right, a portion and no portion. He might make no 
will, or he might dispose of it any way he pleased. It would 
be a grant, reserving a right in the grantor wholly inconsis- 
tent with it, and, as we think, would fall within the settled 
rule that a reservation or condition repugnant to the grant is 
void. Deeds mean something, and a deed conveying prop- 
erty, reserving to the grantor the right to make or modify the 
grant at his will, amounts to nothing at all. A reader of 
these papers, as they stood on the record, would understand 
that the father had given these sons these lands as their por- 
tion of his estate for the love he bore them, reserving to him- 
self the right, at his option, to revoke his gift, and as, in our 
judgment, this reservation wes void, he would have a right so 
to treat it. It was contended, in argument, that it was a fair 
inference, from the words used, that the will was referred to 
as a will then existing, and that one reading the paper was 
thus notified that the paper on record did not purport to set 
forth the whole rights of the son, and that the reader, by call- 
ing on the father, might see the will, and thus see the real 
character of the son’s title. But this, as it appears to us, is 
not a fair construction of these papers. Had this been in- 
tended, why not set out the precise nature of the title in the 
deed? And this involves, too, the absurdity of assuming 
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that a man has an effective, irrevocable will, years before his 


death. 

4. What might be the effect of the understanding (parol) 
of the father and sons at the time, as between them, we do not 
say. If they have used words that did not eonvey their true 
meaning, perhaps, as between them, the mistake could be cor- 
rected; but this defendant is a purchaser forevalue, and in- 
nocent, and equity will not correct a mistake, or set up a con- 
cealed equity against such a defendant. 

Judginent affirmed. 


SrePHEN D. HEarp, plaintiff in error, vs. Jostan SIBLEY, 
defendant in error. 


1. The provisions of the Code, sections 3370 to 3376, authorizing execu- 
tions to issue, under certain circumstances, as against stockholders in 
corporations when, by law, such stockholders are personally liable for 
the debts, or a portion of the debts, of the corporation, may be re- 
sorted to in all cases where the stockholders are personally liable un- 
der the charter, unless some specific and exclusive mode is otherwise 
provided by the charter. 
As the execution provided for is, in effect, only a mode of suit, the 
stockholder, unless the charter otherwise provides, may set up in his 
illegality any defense that he might make to the merits in a suit brought 
against him in the ordinary way, and he is not concluded by the judg- 
ment against the corporation upon any issue material to his defense. 
8. In a proceeding of this character,@where an execution issues in the 
first instance, and the defendant sets up his defense by affidavit of ille- 
gality, the defendant has all the rights and privileges as to pleas and 
amendments that he would have in ordinary suits on contracts. 


~) 


Corporations. Stockholders. TIllegality. Before JoserH 
P. Carr, Esq., Judge pro hac vice. Richmond Superior 
Court. . April Adjourned Term, 1873. 


Heard recovered a judgment against the Mechanics’ Bank, 
of which Sibley was a stockholder. Within the time re- 
quired, after the institution of the suit, notice was given in 
the Chronicle and Sentinel, a gazette published in Augusta, 
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in conformity to section 3371 of the Code. Upon the judg- 
ment against the bank an execution was issued, and there 
was a return of “no property to be found.” Application was 
made to the president of the bank for a list of the stock- 
holders, with the number of their shares, as required by stat- 
ute, which was furnished; and further application was made 
to the clerk for executions against them for the amount of 
their liability. A fi. fa. was issued against defendant and 
levied. He filed an affidavit of illegality upon the following 
grounds : 

Ist. ‘There is no judgment in favor of the plaintiff against 
him, nor was he a party to the judgment on which said fi. fa. 
issued, 

2d. That said fi. fa. issued illegally, because, by the char- 
ter of the Mechanics’ Bank, the stockholders thereof are only 
made liable for the debts of said bank, as in common commer- 
cial cases, or simple actions of debt, and in no other manner. 

‘On the trial, counsel for plaintiff moved to dismiss said af- 
fidavit of illegality, on the ground that defendant in execu- 
tion had had his day in court, and could not go behind the 
judgment upon which said execution had issued, it being ad- 
mitted by both parties that there was a judgment in favor of 
plaintiff against the bank, and execution issued thereon, upon 
which there had been a return of “no property to be found ;” 
that there had been a publication in conformity with the 
aforesaid 3371st section of the Code; that said defendant was 
a stockholder in said bank, and that the execution was issued 
under the 3372d section of the Code for his proportionate 
share of the judgment debt, and had been levied upon de- 
fendant’s property. The motion was overruled and plaintiff 
excepted. 

The court sustained the affidavit of illegality upon both 
grounds taken, and plaintiff excepted. 








Twiecs & Wricut; J. C. C. Buack, for plaintiff in 
error. ° 


W. H. Hu tt, for defendant. 
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McCay, Judge. 


1. There is nothing in the language of the charter of the 
bank which issued the bills on which the defendant’s liability 
is claimed to arise, which points out any special mode or ex- 
clusive mode of suit against the stockholders. The language 
used plainly has reference to the character of the liability, and 
not to the mode of enforcing it. The language of tle Code, 
section 3370, is broad, and by its terms clearly covers the case 
of this bank. It has nothing in it changing any right of 
anybody under thecontract. It only provides a new remedy, 
perhaps a more speedy and effective one than existed before. 
But we believe it is universally admitted, that whilst. the leg- 
lature may be restricted somewhat as to what remedies it 
shall take away, nobody has thought there was any restriction 
on their right to change the remedy by making it more effec- 
tive. 

2, 3. We think a fair construction of these sections of the 
Code, 3370, 3376, is that the proceeding therein provided for 
against the stockholders is only a mode of suit. Section 3371, 
providing for the notice, said, it shall operate as notice, not of 
the suit against the corporation, but “ for the purposes here- 
after mentioned.” Those purposes are to get the names of 
the stockholders to authorize the issue of an execution against 
each one, for his part, and to authorize a defense of the suit — 
by any stockholder if the president fails or refuses. The only 
point on-wliich any serious difficulty arises is in section 3375. 
Do the words, “affidavit of illegality ” there mean the affida- 
vit of illegality authorized by section 3664 to executions 
issued on ordinary judgments? We think not. The cases 
are wholly dissimilar. The defendant in the ordinary execu- 
tion has had his day in court by regular, personal service, and 
copy of the writ. In the cases provided for in the section un- 
der discussion, the notice is in a newspaper, after commence- 
ment of the suit, and the party had even no right to defend, 
unless his principal fails or refuses. We think the kind of 
illegality referred to is the illegality authorized in personal 
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property mortgage executions, steamboat lien executions, and 
all that class of cases of which we now have so many, where 
an execution is only a mode of commencing a suit, and the 
defendant making the affidavit has all the rights on the trial 
as an ordinary defendant. He may plead, amend, and set up 
his rights in full, and is not bound as to any of his personal 
rights by the judgment against the corporation any more than 
he would have been had such a judgment been granted in the 
ordinary way against the bank, a return of no property been 
made on it, and then an ordinary suit brought against him, on 
his charter liability as security for the ultimate redemption of 
the bills. 
Judgment reversed. 


Von. im. 21. 





